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TO THE HONOURABLE LESLIE R.PETERSON, Q .C.
ATTORNEY-GENERAL FOR BRITISH COLUM BIA

The Law Reform Com mission of British Colum bia has the honour to present
the following:

REPORT ON EXPROPRIATION
(Project No.5)

This Report com pletes the Com mission's study of the law of expropriation,
w hich is Project No.5 in the Com mission's Approved Programm e.

In this Report,the Com mission puts forward recom mendations for the reform
of the law relating to the procedure to be followed and the com pensation to be paid
on the com pulsory taking orusing,under statutory authority,of a person's property.
W e have endeavoured to frame proposals that would, if im plem ented, do justice to
property owners but which would be workable from the point of view of
expropriating authorities.

There are, at present, many differing statutory provisions in the law of this
Province dealing with the procedure to be followed and the com pensation to be paid
on the exercise of a wide variety of expropriation and other similar powers. The
chief reason for the number of these provisions has been the inadequacy of what
once was a statute of generalapplication, the LandsClansesAct. That particular statute was
firstenacted in England in 1845 and becam e law in this Province in 1858. Itis hope-
lessly out of touch with current needs.

In this Report, the Com mission recom mends that there should be a single
expropriation statute, em bodying our proposals with respect to procedure and
compensation, which would replace the Lands Clauses Act and the many statutory
provisions referred to above.



INTRODUCTION

A. General

The law of expropriation was one of eight projects included in the
Commission's Approved Program me,announced in July,1970. Although this topic
was the subject of an extensive review by a Royal Com mission appointed by the
Provincial Government (the "Clyne Com mission") over ten years ago, there have
been significant developments in this field elsewhere in Canada since that
Com mission subm itted its report.

In 1967, the Ontario Law Reform Commission reported on the basis for
compensation and, the following year, the O ntario Royal Com mission Inquiry into
Civil Rights put forward proposals dealing with expropriation procedures.
Legislation based on the recommendations of these two Com missions was enacted
in O ntario in Decem ber, 1968.

N ew federal expropriation legislation came into force in July, 1970 and, in
M anitoba,a new expropriation statute wentinto effectatthe beginning of this year.
The Alberta Institute of Law Research and Reform has,with governmentalapproval,
been studying the subject for som e tim e. Earlier this year, the Institute circulated for
comment a working paper on the principles of com pensation.

This Com mission believed it would be appropriate foritto conducta review of
what was being done in this field and make proposals for reform that would, in its
view, represent the best features of the Clyne Report and the recent developm ents
elsewhere. We were encouraged to undertake this review by the Attorney-General,
who gave his approval to the inclusion of the law of expropriation in our initial
programm e.

Certainly, the public has a vital interest in the reform of the law of
expropriation. On the one hand, it is fundam ental justice that there should be
adequate procedural safeguards to protect the individual citizen from the abusive
exercise of expropriation powers. In addition, he should be entitled to receive
com pensation thatwill provide him with fullindem nification for the losses resulting
from expropriation.

At the same time, it must be remem bered that expropriation powers exist for
areason. Thereisapointatwhich the interests of the com munity mustoverride that
of the individual. That is the essence of expropriation. There are instances where
the com munity, to achieve a public benefit, mustbe able to acquire private property
where the owner of that property is unwilling to sell either at all or for what would
generally be regarded as reasonable com pensation. In those instances, while the
community must treat the individual fairly, care must be taken not to impose
procedures thatwillmake itvirtually im possible forexpropriating authorities to carry
out their projects nor provide a formula for com pensation thatis alicence to raid the
public treasury.

The instances in which expropriation powers are granted should be restricted
to the minimum thatis com patible with public necessity.

B. The Commission's Reseatrch

Q-



This Com m ission has tried to avoid, so far as it is possible to do so, duplication
of the work that has been carried out here and elsewhere. Repetition would be a
waste of resources. W hatthe Com m ission has endeavoured to do is to make use of
the research and thinking that others have done as a basis for its proposals. This
does not mean, of course, that the Com mission has been engaged in a kind of
rubber-stam ping process. A fteridentifying particularproblem s,the Com m ission has
given careful consideration to the various solutions put forward in the Clyne Report
and in other jurisdictions. G enerally, the Com mission has found that one of those
solutions would be suitable for adoption here. However, in some instances, the
Com mission has put forward new solutions of its own.

Although the Com m ission has been able to utilize to a substantial extent work
carried out by others, it nevertheless was necessary to conduct certain original
research ofits own. For exam ple, the provincial statutes were examined with a view
to establishing whatexpropriation powers now existin this province and the manner
in which they mustbe exercised. That study revealed thatitis notalways as clear as
it should be whether particular statutory provisions create powers of expropriation
and that, in some instances, undesirable legislative techniques had been used to
confer the power to expropriate. In addition,the Com mission found a considerable
number of statutory provisions that confer a right to enter and use in some way
privately-owned lands without the consent of their owner - but which fall short of
authorizing the expropriation ofan interestin thatland. The Com mission concluded
that such statutory powers should be dealt with in this study. In addition, the
Com mission collected data on the num ber of expropriating bodies and the extent to
which expropriation powers are utilized. This further research and the preparation
of this working paper have been done by the full-time staff of the Com m ission.

Also, two research studies were com missioned. Professor S.W . Ham ilton, of
the Faculty of Commerce and Business Adm inistration at the University of British
Colum bia,prepared apaperon com pensation payable in respectofthe expropriation
of mortgaged property, a subject in which he has had a special interest. And Mr.
John W .Morden of the Ontario Bar, former Counsel to the M cRuer Com m ission,
an experienced practitioner in expropriation cases, and author of a number of
publications on the recent O ntario expropriation legislation, undertook a critical
analysis of that statute for us.

The Com mission was fortunate to have the services,in an advisory capacity, of
Professor Eric C.E. Todd, of the Faculty of Law at the University of British
Colum bia,one of the leading authorities on expropriation law in Canada and author
of arecently published com mentary on the new federal expropriation statute. Prior
to his appointmentasamember of this Com mission, Mr. Ronald C.Bray also acted
as an adviser to us on this project. M r. Bray was one of the Counsel to the Clyne
Com m ission.

The full-time mem ber of the Com mission had helpful discussions in Toronto,
W innipegand O ttawa with anumberofpersonsinvolved with the application of the
O ntario, M anitobaand federallegislation. In Toronto,forexam ple,he had extensive
interviews with the chief inquiry officer, the vice-chairman of the Board of
N egotiation, the chairman of the Ontario Land Compensation Board, all being
officials charged with responsibilities by the new O ntario legislation; senior officers
in the Ontario Department of Highways and the M unicipality of M etropolitan
Toronto, the two largest expropriating authorities in O ntario; and the Honourable
J.C.McRuer. The full-time mem ber also had the opportunity to meetwith the Board
of the Alberta Institute of Law Research and Reform when it was discussing
expropriation procedures.
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C. Consultation

The Com mission makesageneralpractice ofinviting commentand criticism on
its research and analysis prior to making a report to the Attorney-General on any
particular subject. The usualm edium used by the Com m ission for this purpose,and
w hich was used in this project,is the working paper, which we circulate to persons,
groups and organizations to whom the particular subject under study would be of
interest. The working paper contains the views of the Com m ission at the tim e it is
issued. The tentative conclusions and suggestions made in it are reviewed by the
Com mission in the lightofthe commentand criticism received. W orking Paper N o.
6 on Expropriation was com pleted in Septem ber and 200 copies were circulated for
comment. We requested that we receive comment by November 12.

The response,on the whole, was very gratifying. W e received com m ents from
anumberoforganizations,including the British Colum bia Federation of A griculture,
the Civil Liberties Association,the Vancouver Chapter of the Appraisal Institute of
Canada,the Real Estate Institute of B ritish Colum bia,the Vancouver Chapterofthe
Society of Real Estate Appraisers, the Real Estate Board of G reater Vancouver, the
B ritish Colum bia D ivision of the Canadian Petroleum A ssociation,and the Council
ofthe ForestIndustries of British Colum bia. W e also received a good response from
members of the public, the bar and the judiciary. W e had submissions from the
Department of Highways and the British Colum bia Hydro and Power Authority, as
wellas comments from a number of other provincial governmentdepartments and
agencies. A very helpful submission was made by D ean Philip W hite of the Faculty
of Commerce and Business Adm inistration at the University of British Colum bia.

The full-time mem ber of the Com mission had discussions with a considerable
number of persons involved in the expropriation process. These included
representatives of various exproptriating authorities.

The Com mission would like to thank the many persons who responded to our
requests for assistance and guidance.

At an early stage in this project, the Com mission considered whether or not it
should hold public hearings. Public hearings were held by the Clyne Com m ission.
Our Com mission did not feel that much would be gained, taking into account its
resources in time and personnel and its other projects, in holding public hearings
again. we concluded, however, that members of the public should be given an
opportunity to express their views and, accordingly, an advertisement was placed
near the end of March, 1971, in all the daily newspapers throughout the Province,
inviting the public to make submissions in writing to us. W e received nearly forty
replies, most of which were letters from individuals. O rganizations making
subm issions were the British Colum bia Federation of A griculture, the Corporation
of the District of Saanich, and the Real Estate Institute of British Colum bia. W e
much appreciated receiving these submissions, which were helpful to us in the
framing of the proposals we made in our working paper.

A synopsis of the proposals made in the working paper was published in the
O ctober-Novem ber issue of The Advocate, w hich is published by the Vancouver Bar
A ssociation and is distributed generally to the bench and bar throughout the
Province.

D. The Clyne and other Reports: Related Statutes

These reports and statutes were mentioned briefly at the beginning of the
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Introduction.
1. _ The Chne Report

On January 27,1961, the Governmentof British Colum bia established a Royal
Com mission to review the law of expropriation. The Honourable J.V. Clyne was
appointed the sole Com missioner. Public hearings were held, the Com m ission
sitting for eighteen days in Vancouver. The transcriptofevidence and argumentran
to 2,566 pages. Twenty-three organizations or persons appeared before the
Com mission, and a num ber of written subm issions were made. The Com m ission
was assisted by N.T. Nemetz, Q.C.,now a judge of the Court of Appeal of British
Colum bia, and Mr. R.C. Bray, both of whom were appointed Counsel to the
Com mission, and Mr. JJ N. Lyon, now an Associate Professor of Law at M cG ill
University, who was appointed Registrar. The Honourable Mr.Clyne com pleted his
report on August 24, 1964." The summary of recom mendations contained in that
report are set out in Appendix "A" of this Report. W e refer to these
recommendations from time to time throughout the Report.

One of the fundamentalchanges recommended by the Clyne Com m ission w as

"

the substitution of "m arketvalue" plus disturbance damages for "value to theowner"
as the basis for determining the com pensation payable. This principle has been

adopted in the O ntario, M anitoba and federal statutes.
2. Ountario

The Ontario Law Reform Commission com pleted a study on the basis for
com pensation in Septem ber, 1967.% In February, 1968, the first report of the Royal
Com mission Inquiry into Civil Rights, of which the Honourable J.C. M cRuer was
sole Com missioner, was subm itted to the Governmentof Ontario.” In volume 3 of
that report, there are 133 pages dealing with expropriation procedures.”

Legislation was enacted in O ntario in December, 1968, based on the
tecommendationsofthosetwo Com m issions.’Someminoramendmentsweremade
this year.® The statute, as amended in 1971, is set out in Appendix "C" of this
Report.

3. Canada

The new federal legislation received Royal Assenton June 11,1970, and came
into force on July 7,1970.7 Ttis set out in Appendix "B".

1. Report of the Royal Com mission on Expropriation, 1961-63. Seepp.23-27. Printed by the Queen's
Printer, Victoria, B.C.in 1964. Now outof print.

2. Reportof the Ontario Law Reform Com mission on The Basis for Com pensation on Expropriation.
3. Report No. 1, which contained three volumes. The Com mission subm itted two further reports.
4. Pp.959-1092.

w

T h e Expropriations Act, 1968-69, c. 3 6.

6. T h e Expropriations Amendment Act, 1971, See Bill 36, w hich received Royal Assent on May 11,1971,

7. Expropriation Act, S .C. 1969-70, c. 41: R.S.C. 1970, 1 Supp.C.16.
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A Concordance of the federal and O ntario statutory provisions is set out in

Appendix "D ".
4. _ Manitoba

As mentioned previously, a new expropriation statute came into effect in
M anitoba on January 1 of this year.®

E. The Report
The Reportis divided into three Parts, as follow s:

Part One - The Existing Position
Part Two - Proposed Procedure
Part Three - Proposed Basis for Com pensation

A fter Part III, there is a general sum mary of our recomm endations. Atthe back of
the Report are the Appendices, containing a summ ary of the recommendations of
the Clyne Report,the recent Federaland O ntario legislation,and a Concordance of
the provisions of those two statutes.

8. See The Expropriation-Act, R .S.M . 1970, C.E190,as amended 1971. See Bill 109. Seealso The Land Acquisition Act, R .S .M .
1970, c. L40.
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Part One - The Existing Position

CHAPTER 1 THE SCOPE OF THE STUDY

What is expropriation?

The word "expropriation",in its legalsense, means the lawfulacquisition by one
person of another person's property without the latter's consent. An expropriation
results in one person acquiring property rights and another person being deprived
of them:itinvolves a com pulsory transfer of property rights.

Expropriation may be of either personal or real property. Although nearly all
expropriations in British Colum bia are confined to land, there are, as will be seen
later,anumberofstatutory provisions which authorize the expropriation of personal
property. Thus, while the main objective of the Com mission is to formulate an
appropriate procedure and basis forcom pensation forland expropriation,itwillalso
deal with expropriation of personal property.

W here real property is being expropriated, the expropriating authority may
acquire full ownership of the land or it may acquire a lesser interest, such as an
ecasement. In the latter case, the owner of the land affected retains his ownership
subject to a lim ited right in the expropriating authority to use the land in a lim ited
way (e.g., for a sewer-line).

Entry and use

W hatisaproperty right for the purpose of expropriation is notaltogether clear.
For exam ple, the British Colum bia Courtof Appealonce held thatan order granted
under the Petrolenm and Natural Gas Act, 1954' by the Board of Arbitration, enabling a petroleum
company to enter on and use another person's lands for the purposes of gas
exploration and production, did not confer an interest in land on the company.?
Since that decision, the legislation has been changed to some extent, and it may be
thatthe Courtwould now reach a differentconclusion. This particular problem will
be discussed later.

In any event, there are a good many statutory provisions which authorize entry
and use by one person of another's land, not amounting to expropriation. Most of
these enactments provide for com pensation for damage caused by such entry and

usc.

The Com mission believed that this study should include an examination of all
statutory provisions conferring rights to enter and use another's land - whether or
notthose rightsamountto property interests in the traditionallegalsense. The study
thus em braces all statutory authorization of the use of another person's property
without that person's consent.

Entry for inspection

1. S B.C.1954,c.31.

2. Re Pacific Petrolenms Limited (1958), 24 W .W .R. 509, reversing M acfarlane, J., 23 W .W .R. 1.
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There are also a large num ber of statutes - som e eighty - which authorize the
entry of some governmentofficialon to private property,butdo notconferany right
to use the property. N early all of these give the right of entry for the purpose of
some kind of inspection. These inspections may, for exam ple,be to ensure thatlaws
relating to fire,’health,and building requirem ents’are being com plied with,to enable
the assessment of property for tax purposes,or for the regulation of em ploym ent.’
W hile these rights of entry should be examined to see whether or not they are all
necessary and to what extent there should be safeguards on their exercise, the
Com mission considered such an examination would be outside the terms of
reference of this study of the law of expropriation. The Com mission hopes to be
able to undertake such a review at some future tim e.

Use Control

Legislation of various kinds may restrict the use and enjoyment of one's
property, but without conferring a right to use that property on another person.
Zoning requirements, building and health by-laws, and pollution controls may all
place restrictions on the use of land by its owner - and in such a way as to affect the
value of that land. Problem s in land-use control should perhaps be subjected to
exam ination, but this study is not the vehicle for that purpose.

Conclusion
To sum up, then, the Com mission concluded that the purpose of this study

should be to make proposals for the reform of those laws which enable a person to
use or take another person's property without the latter's consent.

3. Fire Marshall Act, R .S . B.C. 1960, c. 148, 5ss.17,30(2), and 40; Municipal Act, R .S.B.C. 1960, c.255,s .64 2 (h) .
4. Health Acty R .S.B.C.1960,c.170,ss.7,56,66,67,and 70; Pollution Control Act, 1967, S.B .C . 1967, c.34,ss.11 and
15.

w

Electrical Energy Inspection Act, R .S B .C. 1960, c. 126, s.10; Municipal Act, R .S.B.C. 1960, c. 255,5s.714(f).

6. Assessment Equalization Act, R .S . B .C. 1960, c.18,ss. 11 and 32; Municipal Act, R .S .B.C. 1960, c.255,s.342; Taxation Act,
R.S.B.C.1960,¢c.376,s.12.

7. Apprenticeship and Tradesmen's Qualification Act, R .S . B .C . 1960, c. 13, s. 18; Department of Labour Act, R .S B .C. 1960, c. 105,5.9;
Factories Act, S . B .C . 1966, c. 14, s. 12 (a); Mediation Commission Act, S .B .C . 1968, s. 44; Workmen's Compensation Act, R .S .B .C .
1960,¢.59,S.60(3).
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CHAPTERII EXISTING POWERS OF EXPROPRIATION

The power of the Province to expropriate mustbe given in a statute enacted by
the Provincial Legislature. The same is true of any body or person deriving from the
Province its power to expropriate. There is no prerogative right in the Crown in
right of the Province to expropriate for any purpose.

A. The Creation of the Power

The power of the Province to expropriate mustbe given in a statute enacted by
the provincial Legislature. The sam e is true of any body or person deriving from the
Province its power to expropriate. There is no prerogative right in the Crown in
tight of the Province to expropriate for any purpose.’

1. Terminology

The Reportof the O ntario Royal Com mission Inquiry into Civil Rights states:?

.the Legislature should be precise in expressing its intention when it confers
the powers of acquisition of property on any body. It was pointed out in the
Reportthat, while the rule of interpretation is thatpowers of expropriation arenot
lightly im plied by the courts, there were provisions in O ntario which were open
to question. Did, for example, a power given to a Minister of the Crown to
"purchase or otherwise acquire" property include com pulsory acquisition?

There would be much to be said for a general statutory provision declaring that

no provision in any statute be deem ed to create a power to expropriate unless the
word "expropriate" is used.
A good manyofthe British Colum bia provisionsdo use the word "expropriate".
See, for exam ple, section 11(c) of the ParkAct,’> section 67 (c) of the WildlifeAct,* sections 74
and 75 of the WaterAct,” section 7 of the Gas Utilities Act. se ction 169(1) of the Public Schools Act,”
section 18 (a) of the British Columbia Hydro and Power Authority Act, 1964,% and sections 465(2)(b),
513(3),531(4), 534(2),560(3),563(2) and 622 of the Municipal Act.”

1. Royal Com mission Inquiry into Civil Rights, Report No.1,vol.3,atp.962. (O ntario,1968). Challies,
The Law of Expropriation, 2 ed. (1963), at p.12.

2. Supra, n. 1, at p. 984.
3. S.B.C.1965,c.31.
4. S.B.C.1966,c.55.
5 R.S.B.C.1960,c.405.

6. R.SB.C.1960,c.164.
7. R.SB.C.1960,c.319.
8. SB.C.1964,c. 7.

9. R.S.B.C.1960,c.255.
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Under section 13(1) of the Housing Act,” the Licutenant-Governor in Council is
empowered to "purchase, acquire and take possession" of lands, and subsection (2)
refers to lands "so purchased or acquired or expropriated".

On the other hand, many of the statutory expropriation provisions do not use
the word "expropriate" and in som e cases there may be doubtas to whetherapower
has been conferred. The effect of the words used in conferring a power to acquire
land may have to he determined by examining the contextin which they are used in
order to discover whether a power to expropriate has been conferred.

"Otherwise acquire”

The mere granting of a power to "purchase or otherwise acquire lands" cannot
be regarded as conferring a power to expropriate. N o one would seriously suggest
thatevery com pany incorporated under the Companies Ac'' has the power to expropriate
merely because among the ancillary powers norm ally given to com panies include, by
section 22 (1)(a) of that Act,the power to "purchase, take on lease or in exchange, or
otherwise acquire and hold any real or personal property".

W here a similar power to purchase "or otherwise acquire" is granted to a
M inister of the Crown and there are no other provisions indicating that an
expropriation power has been given, it is difficult to believe thata courtwould hold
that expropriation powers have been created. Examples of Ministers being given
such powers may be found in section 3 of the Mental Health Act, 1964,'% section 4(2) of the
Creston V alley Wildlife Management Area Act,” and section 4 (1) of the Archaelogical and Historical Sites Protection Act.™
The last of the provisions is coupled with a further provision thatthe M inister "shall
pay as compensation to the owner ... an amount to be fixed by the
Lieutenant-G overnorin Council". Does this mean that the M inister has the power
to expropriate? Is the Lieutenant-Governor in Council fixing the com pensation to
be paid on expropriation or is he merely authorizing the price to be paid on a
voluntary acquisition by the M inister? So far as the Com mission is aware, ex-
propriations havenotbeen made underthe three statutory provisionsabove referred

to.

A similar and very recent exam ple is contained in the Vancomver School of Theology Act,"

which was enacted during the 1971 Session of the Legislature. Section 43(1) of that
statute provides thatthe Schoolof Theology may acquire property by gift,purchase,
or any other manner. N othing is said about expropriation or com pensation. This
provision surely was never intended to confer a power to expropriate. Nor do we
believe that the courts would so interpret it.

"Tﬂke"

"

Does the word take" confer the power to expropriate? W hen used with

10. R.SB.C.1960,c.183.
11. R.S.B.C.1960,c.67.
12. SB.C.1964,c.29.
13. S.B.C.1968,c. 14.
14. S B.C.1960,c. 15.
15 S.B.C.1971,¢c.72
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"without the consent of the owner" or where provision for the determ ination of
com pensation is made where no agreementcan be reached, itclearly does confer the
power. This kind of terminology is used in

section 36 of the Uﬂiversitie;A[t,1(’section 50 of the ForestAct, " section 3 of the Mines_Right-of-way
Aet,'® section 12 of the Rhm/Te/epboﬂeAd,msection 16 of the Health Act,”® section 791 of the
Municipal Act,” and section 17 of the PipelinesAct,? section 13 of the HousingAct,” sections 8 and
9 of the Highway Act,”* sections 9 and 10 of the Department of Highways Act,”” and sections 9 and 10
of the Department of Public Works Act. 2

Companies to which section 32 of the Railway Ac” applies are em powered to
"purchase, acquire, take, and hold land and other property". The Act does not
confer a positive power to expropriate. However, in section 36, it is provided that
the lands "which may be taken without the consent of the owner" shallnot exceed
certain dim ensions. Following provisions provide for arbitration on the question of
com pensation.

Certainly, the power to expropriate in the RailwayActcould be better stated. The
same applies to a number of the provisions mentioned above.

W hat if the word "take" is used but is not qualified by some expression like
"without the consent of the owner" or no provision for the determination of
com pensation is made in the event that no agreement is reached?

Under section 7 of the Fammers' and Women's Institutes Act,”® institutes are em powered to
"acquire and take by purchase, donation, devise or otherwise land and personal
property". N othing is said about com pensation and it is therefore highly unlikely
that these words could be regarded as im plying a power to expropriate.

The same result must surely be true with respect to section 3(c) of the Petroleum Sales
Ac” which gives the Licutenant-G overnorin Councilthe power to "take and acquire

16. S B.C.1963,c.52.

17. R.S.B.C.1960,c.153.
18. R.SB.C.1960,c.246.
19. R.SB.C.1960,c. 343
20. R.SB.C.1960,c.170.
21. R.S.B.C.1960,c.255.
22. R.SB.C.1960,c.284.
23. R.SB.C.1960,c. 183
24. R.SB.C.1960,c.172.

25. R.S.B.C.1960,c.103.
26. R.SB.C.1960,c.109.
27. R.SB.C.1960,c.329.
28. R.SB.C.1960,c.139.
29. R.S.B.C.1960,c.281.

18-



by purchase, lease or otherwise" any refinery, or storage or distributing plant.
N othing is said elsewhere in the statute indicating an expropriation power was
intended to be granted.

Section 15 of the Health Acr® em powers the Lieutenant-Governor in Council to
make regulations for "taking possession" of land or any building with respect to the

n

suppression of contagious diseases. Section 16 provides that "such possession may
be taken without a prior agreement with the owner and without his consent" in
emergency situations. Clearly, expropriation powers existunder section 16, but do
they under section 15 when there is no emergency? Section 18 provides for the
determ ination of com pensation where no agreement can be reached, but does not
confine its operation to section 16. There are now no regulations under section 15,
regulations previously in existence having been repealed carlier this year. So far as
the Com m ission is aware,section 15 hasneverbeen used to expropriate. There must

be some doubt as to whether it could be.
2. __ By Reference

There are several statutory provisions which, by reference to other statutory
provisions, confer a power to expropriate without appearing to do so. This is un-
desirable. W here a power to expropriate is being conferred, the legislation should
plainly and openly state that this is the case.

For exam ple, the Minister of Lands, Forests and W ater Resources is given,
under section 147(2) of the Forest Act,” "the same powers in respect of entering upon
and taking possession of lands and otherwise as are vested in the minister of
Highways by PartI of the HighwayAct"Powers of expropriation appear to be granted to
the M inister of Highways in sim ilar fashion by section 33 (1) of the British Columbia Harbours
Board Act* and section 19 (1) of the British Columbia Ferry Authority Act.® The sam e is true of section
3(2) of the Libby Dam Storage Reservoir Act, w hich m akes applicable for the purposes of that
statute the expropriation provisions of the Department of Public Works Act. W hether section
33 (1) of the British Columbia Harbours Board Act d o es, in fact, confer a power to expropriate is a
question currently before the courts.

Section 5 of the Great Northern Railway Relocation Act”® gives expropriating power to the
B ritish Colum bia Hydro and Power Authority by providing that the authority shall
have the powers conferred by the provisions of the Railway Actlisted in the Schedule at
the end of the form er statute. The Schedule contains alistof sections from the Railway
Actincluding those dealing with expropriation.

Section 254 (1) of the Public Schools Act appears to em power colleges to expropriate

30. R.SB.C.1960,c.170.

There were for many years regulations in existence under this provision for the prevention of the
spread of smallpox. See B.C.Reg. 146/59. These regulations were repealed earlier this year. See B.C.
Reg.181/71.

31. R.SB.C.1960,c.153.
32. SB.C.1967,c. 4.
33. R.S.B.C.1960,c.380.
34. S B.C.1968,c.24.
35. SB.C.1969,c.9.
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by stating the "provisions of this Act regarding acquisition and disposal of land
thatapply to a schooldistrictunder the jurisdiction of a Board, extend to a college".
However, owing to the fact that colleges are not regarded as having separate legal
existence, this provision, we understand, is taken to mean that the expropriating
powers of boards of school districts are extended to include expropriations for
college purposes.

In none of the above provisions which appear to confer expropriating power
by reference is the word "expropriate” mentioned or is it made plain that expro-
priation powers are being granted.

The Com mission does not wish to suggest that any of the persons granted
expropriation powers by reference should nothave been given those powers,or that
the reference technique is in itself im proper. The Commission does believe,
however, that the right to expropriate should be granted in unequivocal language.
This is done now where the reference technique is used in the Park A and the Wildlife
At Section 11(c) of the Park Act gives the power to "expropriate land" and makes
applicable the provisions of the Department of Highways Act for that purpose.

Accordingly, the Com mission recom mends:

1. The various statutory provisions which create, or might appear to create, expropriating powers be reviewed, and revised where
necessary, to ensure the statutory language creating those powers clearly and expressly demonstrate intention to confer those powers.

2. W herever the power to expropriate is being granted, the word "expropriate’ should be used.

3. There should be a general statutory provision that no enactment which does not use the word "expropriate” shall be deemed to
confer a power to expropriate.

3. By Ministerial Discretion

The Minister of Com m ercial Transportmay,under section 4 of the RailwayAct, by
certificate declare that such of the statute's provisions as may be designated in the
certificate shallapply to "any com pany". Such certificates require the approvalofthe
Lieutenant-G overnor in Councilunder section 7. A "com pany" is defined, for that
purpose,by section 4(1) as any person, firm or corporation (to which the Actwould
nototherwiseapply)which owns,constructs,oroperates a railwayortram way within
the Province. Thus, the Minister may confer the power to expropriate on such
com panies by making the expropriation provisions of the statute applicable to them .
Itis understood that itis not his practice to include the expropriation provisions in
his certificate in respect of railways operated by industrial corporations incidental to
their main business. W e are informed that none of the industrial railways listed on
page AA37 of the Annual Report for 1969 of the Department of Com m ercial
Transport have obtained expropriating powers in this manner. On the other hand,
the M inister has conferred expropriating powers on the British Colum bia Hydro and
Power Authority and the British Columbia Harbours Board under section 4

certificates.?®

The Com mission considers it wrong in principle that a M inister of the Crown

36. S B.C.1965,c.31.
37. S.B.C.1966,c.55.
38. Certificate No. 1786, dated March 18,1969, and Certificate No. 2038, dated April 13,1970.
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should be able to confer expropriating powers in his discretion. W e feel that
wherever expropriation powers are being conferred, it should be directly by the
Legislature.

Accordingly, the Com m ission recom mends:

Section 4(2) of the R ailw ay A ct be amended so that the provisions of the R ailw ay A ct which may be made applicable to
a company under that provision by the Minister's certificate be limited to those provisions which do not relate to expropriation.

B. The Powers and Their Exercise
1. _ Expropriating Powers

The existing powers of expropriation that fall within Provincial jurisdiction are
setoutin Table 1 below. Thismaynotbean exhaustive listing, but itis substantially
com plete.

N otincluded in the list are rights of entry granted by the Board of Arbitration
under the Petroleum and Natural Gas Act, 1965 These are dealt with in Chapter IIT, "Right of
Entry and Use". Compulsory adjustmentof boundaries under the Special Surveys Acf* an d
replotting under the Municipal Act are, along with certain other provisions, considered
as special problem s in Chapter IV, "M iscellaneous Situations".

The power to expropriate does notalways existwhere one mightexpectto find
it. Hospitals, for exam ple, have no power to expropriate. Seethe Hospital Act,™ th e Regional
Hospital Districts Act,” th ¢ Hospital Corporations Act," and such special statutes as the Vancouver General
Hospital Act, 1902% and the Royal Inland Hospital Act, 1896.% A nother illustration is the British
Colum bia Telephone Company. It is, of course, a federal com pany operating its
telephone services subject to federal regulation, but this does not alter the fact it
carries on its extensive operations in British Colum bia without the assistance of an
expropriation power.

Table I below sets out:

1. The expropriating authority,
2. the statutory power authorizing expropriation,
3. the purposes for which expropriation may be made,
39. S.B.C.1965,c.33.
40. R.S.B.C.1960,c.368.
41. R.S.B.C.1960,c.255.
42, R.S.B.C.1960,c.178.
43. S.B.C.1967,c.43.
44. S.B.C.1971,c.25
45. $.B.C.1970,c.55
46. S.B.C.1896,c.25.
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4. whatauthorization, consentorapproval,ifany, mustbe obtained by
the expropriating body,

5. the arbitration tribunalto determine com pensation,where agreement
on compensation has not been reached, and

6. what appeal is provided for from the decision of the arbitration
tribunal.

In many instances no appeal is provided for from the award of an arbitration
board. This does notmean thatthe award cannotbe attacked. There are a number
of grounds for setting aside board awards.”” These include where there is an error on
the face of the award, exceeding jurisdiction, and violations of natural justice. The
jurisdiction of the courts to set aside on such grounds exists both at common law
and under statute. If the arbitration is one governed by the Arbitration Act,** the Suprem e
Court has statutory authority to set aside the award where "an arbitration or award

has been improperly procured".®

The expropriating authorities are classified under three headings:

1. The Crown in right of the Province,
2. M unicipalities, school boards and other local public bodies,
3. N on-governmental bodies.

The Table shows that there are over sixty statutory provisions that confer the
power to expropriate.

[TABLE OMITTED)]
2. _ Expropriating anthorities

The number of expropriating authorities, where ascertainable, has been setout
in Table II. The list of authorities in Table Il is drawn from Table I.

An overall figure for the number of bodies and persons entitled to expropriate
would be misleading. Technically, for exam ple, every holder of a licence issued
under the Water Act m ay expropriate for the purposes of his licence. There are over
25,000 such licences issued but expropriations run atonly approxim ately ten a year.
In many cases it is unnecessary for the licensee to utilize another person's land and,
where it is necessary (usually to run a pipe-line to transport water), agreem ent is
reached between the licensee and the landowner. Under the Forest Act, "any person
desiring to transport timber or product of the forest" can expropriate land for a
right-of-way: a figure cannot be fixed for persons falling in that category. N or is
thereany way of determ ining the num berofcom panies owning ore-reduction works

47. For a discussion of this subject, see Practice in Arbitrations, b eing the transcript of a panel discussion in the
Continuing Legal Education Programme, held at Vancouver in March, 1970 and published by the
Center for Continuing Legal Education, University of British Colum bia. Sealso the British Colum bia
Annual Law Lectures, 1969, at pp. 122-147, for a panel discussion of arbitration in expropriation,

published by the same body.

48. R.S.B.C.1960,c. 14.

49. Ibid., s. 14(2).
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orindustrial plant for the purposes of the Industrial Operations Damage Act.”® There m ust be well
over 30,000 bodies or persons who, in theory, have expropriation powers but the
vast m ajority will never have occasion to exercise them .

The Provincial Government'sexpropriating powersare exercisable through five
M inisters of the Crown (Highways, Public W orks, Health Services and H ospital
Insurance, Recreation and Conservation,and Lands, Forests and W ater Resources),
two Crown agencies (the British Columbia Hydro and Power Authority and the
B ritish Colum bia Harbours Board), the Provincial Civil D efence Coordinator, and
the Lieutenant- Governorin Council (under the HowusingAc/). The Pacific Great Eastern
Railway Com pany has been listed under Provincial Government since, although it
is not technically a Crown corporation, the Crown is sole shareholder.

There are approximately 600 local public bodies with expropriation powers.
Thisincludes 144 municipalities, 28 regionaldistricts established under the Municipal Act,
77 school districts and 290 im provem ent districts as defined under the WaterAct. The
three universities to which the Universities Act applies (U niversity of British Colum bia,
University of Victoria,and Sim on Fraser University) have been classed aslocalpublic
bodies for the purposes of Table II.

TABLE II - EXPROPRIATING AUTHORITIES
1 Provincial government

Licutenant-Governotr in Council (under the Housing Act)

M inister of Highways

M inister of Public W orks

M inister of H ealth Services and H ospital Insurance M inister of Lands,
Forests and W ater Resources M inister of Recreation
Provincial Civil D efence Coordinator

B ritish Colum bia Hydro and Power Authority

B ritish Colum bia Harbours Board

Pacific Great Eastern Railway Com pany

(The Crown is sole shareholderin thiscom pany,butitisnota Crown
corporation in the legal sense.)

11 M unicipalities, school boards and other local public bodies
M unicipalities Number
Cities 31
D istricts 41
Towns 14
Villages 58
144
Regional Districts under the Municipal Act 28
School D istricts 77
Universities 3
Com missioners of drainage, dyking or developm ent districts 6
Improvement districts as defined under the Water Act 290

W ater, Sewerage and D rainage D istricts incorporated by special Acts

50. R.S.B.C.1960,c.189.
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6

LLocal Boards of H ealth 20
M edical H ealth O fficers 20
TOTAL 594

N on-governmental bodies

Licensees under the Water Act Approximat
ely
25,300

(This is the num ber of licences issued. Since several licences
may be held by one body or person, the actual number of bodies
or persons holding licences would he considerably less than the
number of licences issued.)

Com panies incorporated under the Ruwral Telephone Act Undeterm in
ed

(There appear to have been very few such com panies incorporated.
The office of the Registrar of Com panies has no separate record

of them. N o such companies are operating in British Colum bia
today.)

Com panies under the Railway Act 1

(The only non-governmental com pany is the Kootenay and E lk

Railway Company. The British Colum bia Hydro and Power

A uthority, the British Colum bia Harbours Board and the Pacific
G reat Eastern Railway Com pany also have expropriation powers
under the Railway Act.)

G as utilities authorized to carry on business under the Gas Utilities Act 7
Pipe-line com panies which have had pipeline projects approved Appro
xim atel
y
by the M inister of Com m ercial Transport under the Pipelines Act 60
Transporters of forest products under the Forest Act Undeterm in
ed

(Since "any person" desiring to transport timber products is
empowered to expropriate, it is im possible to give a number of
persons entitled to expropriate. Usually it would be logging
operators holding tim ber licences.)

O wners or holders of mining properties, under the Mines Right-of-way Act Undete
rmined

Com panies owning ore-reduction works or industrial plant, under the

Undeterm ined
Industrial Operations Damage Compensation
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Com panies and other bodies granted expropriation powers under Undete
rmined
special Acts of incorporation

(E stimated to be few - for example, West Kootenay Power and Light
Company, Lim ited and O kanagan Telephone Company.)

3. Extent of Exercise

In order to determine suitable procedures, and to have some idea of the
financialconsequences ofintroducinganew formula forcom pensation,itis essential
to have some knowledge of the extent to which expropriation powers are exercised.

Figures which give the number of expropriations or arbitrations, however, may
be misleading. A person or body with expropriation powersmayneveroronlyinfre-
quently use them . The expropriating authority may have a policy of acquisition by
negotiation. It may have skilled negotiators. It may avoid expropriation by being
generous in its offers.

W here expropriating powers exist, negotiated settlem ents generally cannot be
regarded as voluntary on the patt of the vendors. True,in some cases, they may be
glad to sell and, in others, although they may have been reluctant to sell initially, the
vendors may be happy with the price they bargained for. But the fact of the matter
is that, unless the owners agree to sell, the expropriation powers will be exercised.
N o doubtmostexpropriating authorities will, at som e stage, warn the owner that, if
agreement cannot be reached, expropriation proceedings will be com menced.

Thus,in order to have an adequate picture of the dimensions of expropriation,
it is necessary to know the extent to which the expropriating authority acquires
property by negotiation.

The datathe Com m ission hasobtained is far from com plete,since expropriating
authorities do not always have the kind of inform ation needed readily available.
N evertheless, the inform ation given below has proved helpful. Em phasis has been
laid on the position of the Provincial Government.

Provincial Government - By far the largest expropriator is the Province of British
Colum bia. The two chief expropriating agencies of the Crown are the M inister of
Highways and the British Colum bia Hydro and Power Authority. O ther Provincial
Government departments and bodies having expropriation powers infrequently
exercise them .

Table IIl sets out the acquisitions of the Department of Highways for the
period covering the last six fiscal years.
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TABLE III-DEPARTMENT OF HIGHWAYS PROPERTY

Fiscal year

NEGOTIATION BRANCH'

Settlem ents Claims Subm itted A cquisition Expenditure
N egotiated To Arbitration

1965-66

1966-67

1967-68

1968-69

1969-70

1970-71

586 3 $
2,170,552.832

595 1 4,329 444.81°
651 14 2,983,880.24°
662 56 5,235,105.327

973 108 6,011,703.93°

687 2210 4,514,550.45

TOTALS 4,154 4212 $25,245,237.

58

w

10.

11.

See Annual Reports, M inister of Highways. The “settlem ents negotiated” figure includes claims where
arbitrators have made an award.

Included purchases on behalf of British Colum bia Ferry Authority.

Included purchases on behalf of British Colum bia Ferry Authority. O f this sum, $2,094,722.16 was
expended for right-of-way on the Trans-Canada Highway.

Four claims were in the preliminary steps leading to litigation.

Included purchases on behalf of the British Colum bia Ferry Authority. O f this sum ,$645,196.30 was
expended for right-of-way on the Trans-Canada Highway.

One claim was resolved and four were in process.

Included holdings purchased on behalf of the British Colum bia Harbours Board for the Roberts Bank

project.

The Reportofthe Chief Property N egotiator states that four claims were resolved through arbitration
roceedings and relim inary proceedings were instituted in six.
p ling 1 prel v P ding t 1

Included in this sum was $4,274,538 for land assem bly on behalf of the British Colum bia Harbours

Board for the portarea and adjacent sector.

Seven claims were settled through arbitration proceedings and form alsteps taken to refer a further 15
claim s to arbitration

Included in this sum was $1,214,070 for land assem bly on behalf of the British Colum bia Harbours

Board for both the port area and adjacent corridor.

Som e claim s included in this figure were settled before the arbitration hearing took place. D uring the
six-year period, 17 claims were settled by arbitration.
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The Department of Highways has very kindly supplied the Com m ission with a
breakdown of the 687 property acquisitions made during the fiscal year 1970-71.
There were 561 strip takings, 58 other takings involving severance and 68 total
takings. In financial term s, there were 485 settlements under $1,000, 132 between
$1,000 and $10,000,and 70 over $10,000. In the 687 acquisitions, 43 dwellings were
purchased outrightand 11 others were moved. Seven farm buildings were purchased
and four moved: eight com m ercial or industrial buildings were purchased and one
moved.

O thergovernmentdepartments and agencies do notpublish data sim ilar to that
of the Departmentof Highways as setoutin Table IIl,buthave cooperated with the
Com mission in making available inform ation.

The Minister of Public W orks has expropriated once in the past eighteen years
and thatoccurred in the fiscalyear 1965-66. The Departmentdoes nothave readily
available inform ation showing its acquisitions throughoutthe Province on a year by
year basis. W e were informed by the Department,however,that 67 properties have
been purchased since 1964, at a cost of $1,076,460 in what is known as the
Legislative Precinct Area in Victoria.

The M inister of Recreation and Conservation has had no expropriations during
the past six fiscalyears for either park or conservation purposes. During thatperiod
the Department has made 75 acquisitions, all by negotiated settlements, for an
expenditure of $2,309,100 for park purposes. Partofthatsum covered expenditures
for the W est Coast N ational Park, half of which is recoverable from the federal
Government under a 50-50 cost-sharing agreement. In the same period, the
Department made eight acquisitions for fish and wildlife conservation purposes, at
an expenditure of $§191,800.

The Minister of Lands, Forests and W ater Resources has made no
expropriations under section 147 of the Forest Act for Forest Service roads during the
past six fiscal years. The Department made 38 negotiated settlements during that
period for an overall expenditure of $31,276.

N o one can recall the Minister of H ealth Services and Hospital Insurance (or
his predecessor,the Minister of H ealth and W elfare) ever having exercised the power
to expropriate contained in sections 15 and 16 of the Health Act.

The Liecutenant-Governor in Council has never exercised the expropriation
powers conferred on him under the Housing Act.

The Provincial Civil D efence Coordinator has only been authorized to
expropriate property by the Lieutenant-Governor in Council under the Ciui Defence Act
on one occasion since thatstatute was enacted in 1951. Thatexpropriation occurred
in 1958 and was of the property of Black Ball Ferries Ltd., which then provided the
only ferry services from the Canadian mainland to Vancouver Island and from the
Vancouver area to the Sechelt Peninsula. The O rder in Council authorizing the
Provincial Civil D efence Coordinator to expropriate stated that it was reported that
Black Ball Ferries Ltd. had discontinued ferry service, or was about to do so, and
proclaim ed that a state of em ergency existed in those parts of the Province served
by Black Ball Ferries Ltd. The property was expropriated for a limited time only,
from June 24,1958 to October 31,1958.%

51. B ritish Colum bia O rders in Council 1498 and 2282 (1958), passed June 23,1958, and O ctober 8,
1958.
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The British Colum bia Hydro and Power Authority made 4,806 acquisitions in
the five-year period 1966 to 1970 inclusive, under acquisition powers in the British
Columbia Hydro and Power Authority Act, 1964 and th e RailwayAct. There were 144 expropriations in this
group of acquisitions. O f the 144, 46 were settled prior to a valuator's inquiry, 59
concluded by the valuator's determination, and 39 appealed from the valuator's
determ ination. O f those appealed, 12 were settled prior to the appeal hearing, 15
appeals were heard, and 12 are pending and may possibly be settled. The
expenditure for the 4,806 acquisitions was $23,462,000.

The above figures include 76 acquisitions under the Raiway Act for the Roberts
Bank project. Seventy-three of these acquisitions have been com pleted by nego ti-
ation, one has gone to arbitration and two are pending. There have been no
expropriations by Hydro under the Warer Actorthe Gas Utilities Act for several years, although
three arbitrations are still pending under the former and two under the latter.

A cquisition and expropriation statistics may be misleading if one does nottake
into accountthe factthatthe figures mayinclude unusually large projects or projects
of akind thatare unlikely to recur. In the case of Hydro, for exam ple, the Colum bia
Treaty projects may unduly weight the statistics and the Roberts Bank project was

of an exceptional nature.

O fthe 4,806 Hydro acquisitions above referred to, 1,004 were in 1968, 851 in
1969 and 833 in 1970. The expenditures for these break down as follow s:

Expenditure 1968 1969 1970

N il (U sually sm all

distribution easements) 160 62 37
To $5,000 690 684 659
$5,000 to $10,000 56 31 46
$10,000 to $25,000 60 51 53
$25,000 to $50,000 17 17 21
Over $50,000 21 6 17

The Pacific Great Eastern Railway Com pany has had only one expropriation,
in 1969, in the past eight years. In the period 1964-1970, the Com pany made 70
settlem ents at a total expenditure of $290,234.16.

Other Expropriating Anthorities - T here is little statistical data readily available in respect of
local public bodies and non-public bodies. The Department of M unicipal A ffairs
does not keep statistics on municipal expropriations, nor does the Department of
Education on schooldistrictexpropriations. However,we were able to obtain som e
figures from the City of Vancouver. It acquired 694 parcels of land (under 413
ownerships) at a cost of $21,160,000 during the five calendar years 1966 to 1970
inclusive. During thatperiod, 194 parcels (under 96 ownerships) were expropriated.
From 1950 to date, there have been some 50 City of Vancouver expropriations go
to arbitration.
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Under the 25,300 licences issued under the WaterAct (w hich in theory entitle their
holders to expropriate), only about ten expropriations take place each year.

G as utilities do not in practice expropriate under the Gas Utilities Act, but rather
under the Pipe-lines Act.

C. Property Subject to Expropriation

M ost expropriation provisions grant only the power to take "real property" or
"land". However, there are a number of instances where the power to expropriate
personal property is conferred as well.

M unicipalities, forinstance,are given the power to expropriate "realor personal
property" under sections 504(3), 531(4), 563(2) and 791 of the Municipal Act, and
"property" under section 465(2)(b). O ther expropriation powers under that statute
are confined to real property. See sections 513(3), 534(2), 555 and 622. The
expropriating power of the City of Vancouver is restricted to real property under
section 532 of the Vanconver Charter>

The powers of school districts to expropriate under the Public Schools Act extends to
"land and improvem ents".” "Improvements" are defined 3 as meaning
improvements as defined> in the Assessment Egqualization Act.™® In the latter statute,
"im provements" include such things as machinery and storage-tanks erected ofr
placed on any land or building,w hich mightbe considered as either realor personal

property,depending upon the manner in which they are fixed to the realty.

Under section 5 of the Civil Defence Act, the power to expropriate applies to "real or

personal property".

The British Columbia Hydro and Power Authority Act gives the Authority the power to
expropriate "any property, realand personal,and any power-site, power project, or
power plant".” The Greater Nanaim o W ater D istrict is em powered to expropriate

"land or property, real or movable".™

There are a number of situations in which the expropriation of personal
property might be expected to occur. N orm ally, these would arise in conjunction
with the expropriation of real property with which it has some connection. It is
conceivable thatin som e circum stances an exproptiation of real property should be
extended to machinery and structures which are not attached to the land in such a
way as to become part of the realty. In addition, there may be particular kinds of
expropriation where personal property is an integral part of what is being taken.
Exam ples ate the expropriation of a "works" under section 560(3) of the Municipal Act

"

or sections 74 and 75 of the Water Act, and the expropriation of a "waterworks,

52. S.B.C.1953,c.55 (as amended by S.B.C. 1958, c.72,5s.28).
53. R.SB.C.1960,c.319,s.169 (1).

54. Ibid., s. 2.

55. R.S.B.C.1960,c.16.

56 Ibid., s. 2

57. S B.C.1964,¢c.7,s 18 (a).

58. S.B.C.1953 (2™ Sess.), c. 41,5.38.
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undertaking,plant,orsystem ,orthe equipmenttherecof" undersection 29 of the Greater
1V anconver Water District Act® 8 or section 31 of the Greater Victoria Water District Act.

"M ineral claim s" may be held either as real estate or as chattel interests.®

G enerally, whatever powers of expropriation of personal property exist, the
Com mission believes thatthe expropriation statute laterrecom m ended in thisreport
should apply to their exercise. It would create unnecessary confusion and additional
expense to have separate procedures applying to expropriation of realand personal
property, where both kinds of property were the subject of the same expropriation.
Accordingly, the Com mission believes that the expropriation statute it proposes
should apply to the expropriation of all forms of property.

The interest of a tenant under a lease, although an interest in land, has
traditionally been regarded as personal property, and not real property. However,
under the recent Landlord and Tenant Act am endm ents,” residential tenancy agreements no
longer create a property interest at all. Section 35 provides that, in so far as
residential tenancies governed by Part Il of the Actare concerned, the relationship
of landlord and tenant is one of contract only, and a tenancy agreement does not

confer on the tenant an interest in land.

The purpose of section 35 was, the Com mission believes, to make residential
tenancies subject to the law of contract rather than the law of property, which in
many respects is archaic. W hile the Com mission has no quarrel with that objective,
itdoes notbelieve thatitwas ever intended thatone of the consequences of section
35 would be to deprive a residentialtenantofthe rightto com pensation should there
be an expropriation of the leased premises. Accordingly, the Com mission believes
thatthe proposed statute should be made expressly applicable to residentialtenancies
governed by Part II of the Landlord and Tenant Act.

Licences (to divert water), issued under the Water Act m ay be expropriated under
section 74 of that Act by municipalities and certain im provem ent districts, together
with the works authorized by the licence. D oes the licence itself constitute property?
W hetherornotthelicence being expropriated constitutes property,itmayhave value
and policy now requires that com pensation be given for its expropriation. The
statute later proposed by the Com m ission should be made expressly applicable to the
expropriation of such licences in order to resolve any doubts aboutthe nature of the
licence for that purpose.

The British Colum bia Hydro and Power Authority is entitled to "require and
compel” any person who generates or supplies power to enter into an agreem ent to
supply the Authority as much power as the Authority desires.” Disputes as to the
amount of power available, and the price to be paid for the power are to be

59. S.B.C.1924,c¢c.22 (as amended by S.B.C. 1925, c. 15,5s.4).

60. SB.C.1922,c¢c.28 (as amended by S.B.C.1948,c¢c.102,and S.B.C.1951,¢c.112,5s.3).
61. Mineral Act, R .S.B.C. 1960, c.244,5s.16.

62. R.S.B.C.1960,c.207 (as amended by S.B.C. 1970, c. 18).

63. British Columbia Hydro and Power Authority Act, 1964, S. B .C. 1964, c. 7,s. 18 (c).
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determined by the Public U tilities Com m ission,whose decision is to be final.* W hile
it may be arguable whether or not the com pulsory acquisition of power constitutes
the expropriation of property, the Com mission believes that the subject-m atter of
the taking is of such a special nature that the expropriation tribunal later proposed
would notbe as suitable abody for dealing with claim s relating to com pulsory power
acquisition as the Public U tilities Com m ission. Thatbody is much more likely to be
conversant with the subject of power and rate-fixing. In its submission to us in
response to our working paper the Council of the Forest Industries of British
Colum bia stated that it did not agree with our conclusion that the Public U tilities
Com mission should continue to deal with the com pulsory supply of power. W e can
seeno sound reason for changing our position. Any expropriation ofland by Hydro
should, of course, be governed by the general statute we recom mend later.

Accordingly, the Com mission recom mends:

1. The general expropriation statute later recom m ended should apply to the
exproptiation of all property interests, whether real or personal.

2. For the purposes of the proposed general expropriation statute, the
following should be treated as creating property interests:

(a) tenancy agreements under Part II of the Landlord and Tenant Act, and
(b) licences under section 74 of the Water Aet.

3. The proposed general expropriation statute should not apply to the right
of the British Colum bia Hydro and Power Authority to com pulsorily take
power under sections 18 and 19 of the British Columbia Hydro and Power Authority Act, 1964
and matters of dispute in such takings should continue to be determined
by the Public U tilities Com m ission.

D. Procedure and Compensation by Regulation

There are a num ber of situations in which the procedure for expropriation and
even the formula for com pensation are notsetoutby statute butmay be determ ined
by regulation. This, the Com mission feels is m ost undesirable. The rights of the
citizen on expropriation should be castin unequivocallanguage in legislation which
has been considered by the Legislative Assem bly.

The statutory bases for making these regulations are:
1. Petroleum and Natural Gas Act, 1965

Section 37(a) provides that the Lieutenant Governor in Council may make
regulations providing for a formula for the determ ination of com pensation under
Part III of the Act. W hile it is true that the right of entry and use which may be
granted by the Board of Arbitration maynottechnicallyamountto expropriation,the
person whose lands are subjected to the right of entry and use may well be justified
in feeling that he should be entitled to the same statutory protection as owners
whose lands are expropriated.

The Commission understands that no regulations have been passed under
section 37(a). The Board of Arbitration relies on section 25 for guidance in

64. Ihid., s. 19.
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determ ining com pensation. Section 25 sets out the factors to be considered.
2. Health Act

Section 15 provides that the Lieutenant-Governor in Council may issue
regulations for taking possession of any land or building, by the authority of the
M inister of H ealth Services and H ospital Insurance, a Local Board of Health or
M edical Health O fficer for the prevention or suppression of contagious diseases
endangering public health.

There are no regulations under section 15. Regulations had been enacted in
1925 under the authority of the Health Act, as it appeared in the 1924 Revised Statutes.

Those regulations were repealed in July of this year.®

3. _ Water Act

Section 24, which gives every licensee the right to expropriate for works
authorized by hislicence,provides thatthe procedure to be followed in expropriating
land and the method of determining the compensation shall be prescribed in
regulations. Section 47 (e) em powers the Lieutenant-Governor in Council to make
such regulations in respect of expropriations of "land and easements".

The relevant regulations® require the Com ptroller of W ater Rights to decide
whatbody shalldetermine the com pensation,based on the value of the land affected
and the probable cost of arbitration. If he concludes that the latter would be
disproportionate, either he or an engineer named by him determines the
compensation. O therwise,he directs thatm atters be determined by three arbitrators
appointed as provided by the Arbitration Act. Costs of the arbitration, which are
determ inable by the Com ptroller, are payable by the licensee or landowner
depending on whether the award is more or less than the amount offered by the

licensee.
4. __ Civil Defence Act

Under section 5, the Lieutenant-Governorin Councilhas the power to do and
authorize,and make regulations for,whateverhe considersnecessaryoradvisable for
the purposes of the Act. He may also authorize the Provincial Civil D efence
Coordinator to expropriate. The Provincial Coordinator has on one occasion been
given such authority -in the Black Ball Ferries Ltd. expropriation mentioned earlier.”

The existing regulations do not contain provisions dealing with expropriation.

Summary - The Com m ission has already stated thatthe proceduresand form ula for
com pensation should be set out by statute and not by regulation. W e later
recommend astatute governing procedure and com pensation of generalapplication.
If such a statute were adopted by the Legislature, the regulations under the Water Aet,
referred to above, and the statutory provisions in the Water Actand the Petrolenm and Natural
GasAct, 1965 authorizing the making of regulations relating to procedure and com pensa-
tion, should be discarded.

65. Se¢e B.C.Regs. 146/59,187/71.

66. B.C.Regs. 4.01 to 4.16, made by Order in Council 2771, approved Deember 5,1960, amended by
O rders in Council 27/62,2649/63,3314/70.

67. Supra, at p. 39.
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O n the other hand, the provisions mentioned in the HealthActand the Civil Defence Act
empower expropriation in what appear to be essentially emergency situations. If
such statutory provisions are to be retained as being necessary to public health and
safety, then it is obvious that the initial procedures proposed later should not be
applicable to them . In utrgent circum stances, as occurred in the Black Ball Ferries
Ltd. expropriation, the need to take possession may be im m ediate. However, the
com pensation provisions of the general statute proposed should be applicable. The
Clyne Reportrecognized thatthese two provisions required specialtreatm ent.(’SThcy
willbe discussed again later.”” W e understand thatthe expropriation provisions in the
Health Act are no longer considered necessary for dealing with emergency isolation
situations. If emergency accommodation is needed at some time in the future,
mobile homes would probably be used, or assembly or recreational halls by
agreement. The expropriation provisions of the HealthAct, we have been informed, are
unlikely to be included in any substantial revision of that statute.

68. Pp.86,87.

69. Infra, at pp. 114-115.
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CHAPTER III RIGHT OF ENTRY AND USE
(WHERE NO EXPROPRIATION)

A. General

The Com mission has already stated its belief that this study should include an
exam ination of all statutory provisions authorizing the use of another person's
property without that person's consent - where such use did not amount to
expropriation. It referred specifically to orders granted by the Board of Arbitration
under the Petrolenm and Natural Gas Act, 1965."

Expropriation is confined, by its very meaning, to the taking of an interest in
property. Property interests, particularly those relating to land, fall within a lim ited
num ber of traditional classifications. The acquisition of a right to use land by the
transfer of a property interest can atrise by the giving of a freehold estate (estates in
fee sim ple or life estates), lease, easem ent, or profitaprendre. U nless a right to enter and
use land comes within these traditional categories, established centuries ago under
the English feudal system, the right can only amount to a licence. The licence
permits what would otherwise amount to a trespass.

The Com mission does not believe thata modern expropriation statute should
be restricted to the com pulsory transfer of "interests" in property, but should apply
generally to the statutory authorization of com pulsory taking or use by one person
of another's property.

A number of statutory provisions authorizing entry and wuse, but not
expropriation, are discussed below.

B. Statutory Provisions
1. (a) __ Petrolenm and Natural Gas Act, 1965

The Board of Arbitration, established under the Act, may grant "the right of
entry to, the user of, and the right to take the surface" of

(i) land within which is situated the location of the perm it, licence, lease
or drilling reservation of the applicant;

(ii) such other land as in the opinion of the Board is necessary

(a) for a pipe-line, power-line or road to connect the applicant's
exploration,drilling or production operations on adjacentlands,
and to permit them to be operated jointly, and for tanks,
stations, and structures to be used in such operations;

(b) to give the applicant access between his explorations, drilling or
production operation and a public way,?

1. Supra, at p. 26.
2. SB.C.1965,c.33,5.22.
3. S.18B.
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(iii) privately-owned land for the purpose of constructing and operating
extensions of a "petroleum development road" under section 18;°

(iv) land outside the tractofland overlying petroleum and naturalgas, the
removalof which has been authorized by the drilling of a well, where
the top of the wellis located outside that tract.*

(v) land for a field scheme operation as set out in section 24.°

In addition, Part Il of the Act, which contains sections 8 to 37,is made applicable
to flow -lines and necessary works and undertakings connected therewith authorized
under the Pipe-lines Act.®

Compensation for loss or damage in the exercise of a right of entry is
determ inable by the Board.” Principles for determ ining com pensation are set out in
the statute and appear to be those generally applied in expropriation cases.® In
addition the Lieutenant-Governor in Council is em powered to make regulations
providing for a formula for the determ ination of com pensation,”’but has not done
so. Depending upon the purpose of the right to enter granted by the Board, the
Board will order a lump sum or annual paym ents.

The Board, which was re-constituted in 1957, made 42 awards in the period
from 1957 to 1970 inclusive.

To whatextentthe Actconfers arightofexpropriation,ifany,isnotclear. The
Board may make an order granting a right of entry to, the user of, and the right to
take the surface of the land, but the Board may subsequently terminate the rights
conferred by that order.’’ Does a person acquiring a right to enter and take the
surface of land for an indefinite period under an order of the Board "expropriate"
an interest in land, i.e., does he acquire an interest in land? The British Colum bia
Court of Appeal held that in the predecessor statute, the Petrolenm and Natural Gas Act, 1954,"
an interest was not acquircd.12 The Court stated:

(1) There is no divesting of the owner of any interest; (2) The statute gives the
operator a right of entry which will preclude his being liable to trespass but
requires him to pay compensation to be fixed by the Board; (3) A claim for

4 S.23

5 S.24.

6. R.SB.C.1960,c.284,s.17(4).

7. SB.C.1965,c.33,ss.18(5),18A and 25.
8. §$.25(2). W ith one exception. Sees. 18B.
9. S.37(a).

10. $.26.

11. S.B.C.1954,c.31.

12. Re Pacific Petrolenms Limited (1958), 24 W .W .R. 509.

-35-



compensation by the owner or occupant does not arise with respect to a
transaction com pleted in the past but on the contrary does arise with respectto a
right of entry, and operations, which are to continue into the future for an
unknown period.""?

O n this basis, the Court was able to conclude that there was jurisdiction to order
annual payments, which would not have been the case if the property interference
“ In 1958, the Act was amended to perm it
lum p sum payments,” but that provision was not carried forward into the 1965

statute.'®

had been held to be an expropriation.

The wording of the 1954 statute was, however, different from the current

"

enactment. The Board was given the power to grant "the right to enter and use the

surface" of land."

The word "take" was notin the 1954 Act. Does the inclusion of "take" in the
curtentstatute confer a rightto expropriate? The order is still subjectto term ination.
The Secretary of the Board of Arbitration is required to file the orders in the
appropriate Land Registry O ffice under section 28 (which was notin the 1954 Act),
and the Registrar, on the paymentofthe proper fee, is required to make an entry on
the certificate of title of the land affected. However, the statute does not state that
an order creates an interest in land.

So far as the owner of the surface of the land is concerned, the granting of a
rightto enter by the Board may have allthe appearancesofan expropriation. He will
find his property being used without his consent. The only difference may be that
the right to enter under the Board's order will not be forever. It may only last for a
matter of months.

It should be pointed out,however,thatthe owner of the surface of the land has
no property interest in the petroleum or natural gas, if any, that lies underneath his
lands. These minerals are the subject of separate ownership: they belong to the
Crown until such time as some person acquires ownership through the Crown. At
common law,the owner of minerals had certain rights to enter on the surface of the
lands and extract the minerals beneath. However,under the Petrolenm and Natural Gas Act, 1965
the right to enter, to explore for and extract petroleum and natural gas can only be
obtained cither through agreem ent with the surface-owner orby order of the Board
of Arbitration. Itis the policy of the Act thatcom pensation should be paid for the
exercise of the right of entry and use - and whether or not thatrightofentry and ise
permits only exploration and extraction of mineralslocated below thelands specified
in the order or facilitates the exploration and extraction of minerals located below

other lands.

The vital question is whether rights of entry and the com pensation to be paid
for them should continue to be governed by the Petroleum and Natural Gas Act, 1965 or com e

under the provisions of the general statute later recommended. W ould the
13, Ibid,at p.513-514.
14. Ibid., at p.512.
15. S.B.C.1958,c.38,s.10.
16. See$.B.C.1965,c.33,5.25.
17. S.B.C.1954,¢c.31,5.19.
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procedures and the formula for compensation laid down in such a statute be
appropriate? If the general statute were to apply, should there be special provisions
made to permitlump sum payments? Should any provisions, such as those dealing
with the inquiry after objection procedure, be exem pted? W ould the general
compensation tribunal be the appropriate body for determining whether a right of
entry should be granted?

Prior to issuing its working paper,the Com m ission consulted with the Chairm an
of the Board of Arbitration, Mr. A.W . Hobbs,Q.C.,who was mostcooperative and
helpful in responding to these and other questions. He expressed the view that a
general tribunal for hearing claims, similar to the Land Com pensation Board in
O ntario, would be an appropriate body for dealing with the com pensation claim s
now heard by the Board of Arbitration. He felt, however, that the Board of
A rbitration should be retained for the purpose of granting rights of entry.

Mr. Hobbs stated that the general formula for com pensation laid down in the
new O ntario and federallegislation (marketvalue,disturbance damagesand damages
for injurious affection) would provide appropriate criteria for com pensation claim s
for rights of entry. He added, however, that if such claims were to be governed by
ageneralexpropriation statute, there should be a specific provision in that statute to
perm it the award of annual or other recurring payments in certain instances.

In its working paper, the Com mission stated that, while it had reached no
definite conclusion on these various issues, it was inclined in favour of applying the
general statute proposed in the working paper at least to the determination of
com pensation, with special provision being made forannualor recurring paym ents.

In response to the working paper, we heard from the B.C. Division of the
Canadian Petroleum A ssociation. In reference to the existing procedures under the
Petroleuns and Natural Gas Act, 1965, the A ssociation stated:

W e have found these procedures to be both reasonable and workable and the
Board of Arbitration established to administer the provisions of Part III has
carried outits responsibilities in an efficient manner and with appreciation for the
needs of our operations.

The Association, however, went on to say:

W hile we would be quite satisfied to leave the entire matter in connection with
acquisition of and com pensation for surface rights with the Board of Arbitration,
we recognize there is a trend in the drafting of expropriation legislation, as
exem plified by the O ntario, Federaland M anitoba Acts, to consolidate under one
Actand one tribunal all matters bearing on the compulsory acquiring of interests
in land including the determination of com pensation.

Because of this trend we believe it would be acceptable to remove from the
Petrolenm and Natural Gas Act, 1965 the provisions relating to acquisition of surface interests
and the determination of compensation and to include them under the um brella
of the proposed new Expropriation Act.

The Association stated that, in making such a recom mendation, it wished to
em phasize it was essential that the present policy with respect to right of entry,
particularly the rightofim m ediate entry under section 33,be maintained. Im m ediate
right of entry, it was stated, is essential to oil industry operations.

The Com mission has no doubtthatthe generalarbitration tribunal should deal
with com pensation claims and so recommends. W hether thattribunalwould be the
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appropriate body to grant rights of entry, instead of the Board of Arbitration, has,
however, caused us som e difficulty. Certainly, it would seem sim pler to have one
body dealing with both rights of entry and com pensation. The Canadian Petroleum
A ssociation would find this acceptable and we, on balance, think this would be the
best solution.

Accordingly, the Com mission recom mends:

Thefunctions of the Board of Arbitration established under the P etroleum and N atural G as Act, 1965
should be assumed by the general arbitration tribunal later recommended.

O ther than this proposed change, we make no recom mendation in this report with

respect to the existing procedure for obtaining rights of entry under the Petrolenm and
Natural Gas Act, 1965.

The Canadian Petroleum A ssociation did recommend to us that, in order to
assure efficiency, a separate part of the general tribunal we propose should be
designated to act in all right-of-entry matters for the oil industry. W e would think
that the chairm an of the general tribunal would wish to designate a special panel for
this purpose. In addition, the Provincial Government, in making appointments to
the general tribunal, may well wish to give consideration to the merits of appointing
a person having a knowledge of the petroleum industry.

Also,in its subm ission to us,the Canadian Petroleum A ssociation stated thatthe
generalcom pensation provisions proposed in our working paper were acceptable in
so far as they pertained to the oil and gas industry.

The Com mission therefore recom mends:

The general compensation provision later recommended shonld apply to the determination of compensation for rights of entry granted under

theP etroleum and N atural G as A ct, 1965, andthatspecial provision be made to permit the awarding of annual
or recurring payments.

(b)) __Underground Storage Act, 1964
The Minister of Mines and Petroleum Resources may:

1. grant a licence to carry out exploratory work to determine the
suitability of the sub-surface of an area of land for underground
storage of hydrocarbons,'™

2. recommend to the Lieutenant-Governor in Council that lands be
declared a storage area and the reservoir contained in and under the
lands to be a storage reservoir (and the Lieutenant Governor in
Council may so declare);” and

3. grant the exclusive right for a period of not more than 21 years to
store hydrocarbons in a storage reservoir.?

18. S. 4.
19. Ss. 7 and 8.
20. S.10. Seealsos. 15.
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The Actdoes notexpressly conferarightofentry on privately-owned land for these
purposes. It does provide for the granting of rights-of-entry and leases where the

. . 21
surface rights are in the Crown.

Italso states thata person shallnotenter upon any
law fully occupied land forany purpose under the Actuntilhe has obtained a written

consent of the owner and lawful occupant of the land.*

W here a person granted a right to store hydrocarbons under section 10 has not
reached an agreement on com pensation with the owner of any mineral rights or of
any storage rights in the storage reservoir, the M inister may direct that "the fair, just
and equitable com pensation" payable be determined by the Board of Arbitration
under the Peroleum and Natural Gas Act, 1965 which is to apply for that purpose.? We
understand the Board has never been called upon to exercise that function.
Apparently,underground gas storage is not likely to develop in British Colum bia as
it has in O ntario.

Itappears,therefore, thatthe power conferred on the M inister to grant storage
rights is sim ilar to that conferred on the O ntario Energy Board,” which was dealt
with in the Report of the Ontario Law Reform Commission on the Basis for
Compensation in Expropriation.ZSThe O ntario statute,however,expressly gives the
Energy Board the powerto granta rightofentry and the rightto useland for storage
purposes,®while the British Colum bia statute only expressly confers on the M inister
the power to give a right to store. That power, however, when coupled with the
com pensation provision, appears to confer a right to authorize the use of another's
property without that person's consent. Yet section 15 of the British Colum bia
statute states that a person shall not enter on any law fully occupied land for any
purpose under the Act, without the owner's consent.

In the working paper, the Com mission suggested that there might be some
m erit in substituting the general com pensation tribunal for the Board of Arbitration
in these cases, but stated that it was uncertain as to the extent to which the
procedural provisions in the general statute should be applicable.

Mztr. Hobbs, the Chairman, indicated to us that the general compensation
tribunal would be a suitable body for this purpose and that the general formula for
com pensation would be appropriate for application.

W hile it may he unlikely that the general tribunal would ever be called upon to
exercise this jurisdiction, we have concluded that the general arbitration tribunal
should assum e the function given to the Board of Arbitration by the UndergroundStorage Act,
1964. W e do not, however, think the procedural provisions in the general statute we
propose should have application in respect of obtaining underground gas storage
rights. On the other hand, in respect of the determ ination of com pensation, there
should be substituted, for the reference to the Petroleunm and Natural Gas Act, 1965 in section 10
o f th e Underground Storage Act, 1964, a reference to the general expropriation statute which we

21. Ss.4(5), 11.

22. S.13.

23. S.12.

24 . The Ontario Energy Board Act, 1964 S .0 . 1964, c. 74, ss. 20 and 21.
25. Atpp.60-63.

26. S.21(1).
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recommend.
Accordingly, the Com mission recom mends:

1. The function of the Board of Arbitration under the U nderground G as Storage Act, 1964 should be
assumed by the general arbitration tribunal later recommended.

2. There should be substituted, for the reference to the P etroleum and N atural Gas Act, 1965 insection
10 of theU nderground G as Storage A ct, 1964, areference to the general expropriation statute.

2. (a) (1) Placer-mining Act

By section 10, every free miner has the rightto enter,locate, prospectand mine
for minerals upon any lands in the Province, whether vested in the Crown or other-
wise. Certain lands are excepted. These include Government reservations for
tow nsites,land occupied by any building,and any land falling within the curtilage of
any dwelling house, and any orchard. The Liecutenant-Governor in Council may
approve entry on Governmentreservations for townsites. The Gold Com missioner
isempowered to grant free miners leases for placer mining over lands on which the
right to enter and mine is given by section 10.%

W here entry is made on lands already law fully occupied, the free miner shall on
the request of the owner or the Gold Com missioner, give adequate security for all
loss or damages caused by the entry, and shall from time to time make full
compensation to the owner or occupant for such loss or damage. The
com pensation, in case of a dispute, shall be determined by the Court having juris-

diction in mining disputes, with or without a jury.®

Any free miner is at liberty atany period of the year, while actually prospecting
orengaged in mining, to kill gam e for his own use,in accordance with the provisions
of the Game Act® The Game Act was repealed in 1966, its provisions, generally, being
replaced in the Wildlift Act enacted that year.”
contain a provision entitling a free miner to kill game for his own use, although a

The latter statute, however, does not

perm it to take fish or game may be granted under that enactment to any resident of
the Province who can show need for this source of sustenance.

A free miner under this Act has all the rights and privileges of a free miner
under the Mineral Act™ A reciprocal provision is contained in the Mineral Act.

Any free miner may apply to the Gold Com missioner for a licence to run or
construct a tunnelor drain in connection with his placer claim, or mine held as real
estate, through any occupied orunoccupied lands. The Gold Com missioner has an
absolute discretion to grant the licence, and on such conditions as he sees fit. He

27. R.S.B.C.1960,c.285,5s.15.
28. S.13.

29. S. 14.

30. S B.C.1966,c.55,s.81.
31. S.21.

32. R.S.B.C.1960,c.244,5.23.
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may require the free miner to give security for any damage.” The tunnel or drain is
to be considered as part of the placer claim, or mine held as real estate, for which it

34
was constructed.

A free miner may also apply to the Gold Commissioner for a grant of
right-of-way and entry through any "mining ground" for the construction of "a drain
for public drainage of mines". "M ining ground" is not defined by the Act,although

"

"mining property" is.” W here a grantis made,itshallnotbe foralonger period than
twenty years and shall give power to assess, levy and collect tolls from all persons
using the drain, or benefited thereby.” The grantee must covenant that he will not,
in the construction and maintenance of drains, in any way injure the property of

others,and that he will make good any damage done by him .7

Free miners may also apply to the Gold Com missioner for a grant of exclusive
rights-of-way through and entry on "mining ground" for the purpose of
constructing, laying, and maintaining a bed-rock flum e.® Such grants shall be made
for a term not exceeding five years.” "M ining ground" is not defined as such, but
appears to be described in section 66. It appears that "mining ground" in both

sections 55 and 63 could include privately-owned lands, as well as Crown lands.
(i1) _ Mineral Act

By section 12, every free miner (i.e., a person holding a free miner's certificate
issued under the Mineral Ac/) has the right tc enter, locate, prospect and mine

(1) for all minerals, on any lands where such right has been reserved to
the Crown and its licensees, and

(2) for gold and silver, on any lands where the right to enter and mine
gold and silver has been reserved to the Crown and its licensees.

Certain lands are exem pted. These include any occupied by a building, any land
falling within the curtilage of any dwelling house, and any orchard or land actually
under cultivation.

In addition, section 13 of the Actalso provides thatevery free miner is entitled
to exercise all the rights, powers, and privileges conferred by the Act upon free
miners to prospect for minerals over all lands in the Province, whether owned by
railway com panies or otherwise. Itisnotclear whatpowersare conferred by section
13 that were not already conferred by section 12. There appears to be no other
power to prospect apart from that granted in section 12.

33. R.S.B.C.1960,c.285,s.55.
34. S.56.

35. Ss. 2,57, seehowever, s. 66 .

36. S.60.

37. S.61(d).

38 7.8.63

39. S.65.
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Under section 21, the holder of a mineral claim or lease, is given, subject to
certain qualifications, the rightto the use and possession of the surface,including the
use of timber for the purpose of winning and getting the minerals.

W here a free miner has exercised his rightof entry under sections 12 and 13, he
is liable to m ake fullcom pensation to the occupantorowner foranylossordamage,
with certain exceptions. In case of a dispute, com pensation shall be determined by

the court having jurisdiction in mining disputes, with or without a jut:y.40

The free miner may be required to give adequate security, to the satisfaction of
the Gold Com missioner or Mining Recorder for any loss or damage that may be

caused by the entry.

(b)  Coal Act

W here the Crown has granted a licence or lease to develop and produce Crown
coal, the licensee or lessee is liable to make com pensation to the lawfuloccupantof
the land for any loss or damage caused by reason of his entry and operations. The
Lieutenant-Governor in Council will direct him to put up adequate security for any

loss or damage, if the lawful occupant so rcqucsts.42

(c) Conclusion

The rights of free miners under the Placer-mining Actand the Mineral Act, and o f licensees
orlesseesunder the Coa/Act, are created by those statutes for sim ilar purposes to those
underlying the right of entry obtainable under the Petrolenm and Natural Gas Act, 1965.

One very significant difference, however, is that petroleum com panies will
usually have acquired rights to the oil and gas below the surface before obtaining a
right of entry, while the free miner only acquires his mineral rights after the right of
entry has been exercised and a mineral claim made.

The Commission believes that the damage claims that arise out of the
provisions, referred to above, of the Placer-mining Act, th e Mineral Actand the CoalActshould be
dealt with by the generalarbitration tribunallaterrecom mended. Recom mendations
are made at the end of this chapter thatthe expropriation statute we propose should
contain a general provision making compensable any damage resulting from the
exercise of a statutory right of entry, where such entry does not amount to an
expropriation, and that the general arbitration tribunal should have exclusive
jurisdiction to hear such cases.

We make no recommendation in this report in regard to the procedures that
should be followed with respect to obtaining entry under the above three statutes.
Before the Com mission could make recom mendations, it would have to have an
appreciation of the problem s of mining exploration and development, which would
take us far beyond what we consider should be the scope of this report. This does
not mean that we have not been caused concern by the right that free miners have
to enter without notice to the property owner. We have been informed by the
B ritish Colum bia & Yukon Chamber of Mines that the giving of advance notice to

40. R.S.B.C.1960,c.244,s.12(3).
41. S.12(2).
42. R.S.B.C.1960,c.60,s.9.
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property owners would defeat the present system of prospecting. As soon as they
were given notice, the owners would obtain a free miner's certificate and make
claims. The Cham ber said it could see "no reason for land owners to benefit from
the knowledge and efforts of Free Miners sim ply because they own the surface over
minerals".

Thereisadistinction to be made between giving notice forexploration purposes
and notice prior to the commencement of work on a mineral claim. This has been
conceded by the Chamber, which has, we understand, made a recommendation to
the Provincial Government that the Minera/ Actbe am ended so as to require notice to
be given to land owners prior to commencement of work. In its subm ission to us,
the Chamber stated that it believed seven days' notice should be given. Such a
requirement would obviously be an improvement over the present position.
N evertheless, for the reason stated above,we are notmaking any recommendations
in this report on the procedures which should be followed in respect of obtaining
rights of entry.

There is a very interesting and com plex problem of a different nature. That is
what should be the basis of com pensation payable for expropriated mineral rights,
a kind of expropriation thatoccurs infrequently. The problem is extrem ely difficult
with respect to mineral properties not in production, particularly where feasibility
studies have not been carried out or com pleted. The value of such mineral claim s
will generally be highly speculative. D oes this mean that the valuation of mineral
claim s should receive special treatm ent in the general statute we propose?

The British Colum bia & Yukon Chamber of Mines stated to us that, in respect
to mineral properties not in production, there were two general categories which

should have a differing basis for compensation. The first of these included
properties where no mineralor ore is proven,i.e., where defined tonnages and grade
of mineralization have not been established. The second category included

properties where mineral or ore is "proven".

The Chamber suggested that expropriated mineral claim s in the first category
should be valued on the following basis:

As a general rule we suggest that where a mineral property without defined
reserves of mineral or "ore"; i.e. mineral of economic value, is expropriated, the
basis for compensation should be all of the costs encountered in acquiring,
prospecting and exploring the property. We believe that com pensation should be
no less than all of these costs. Such a property may be held outright by an
individual(s) and/or a companylies). However, mineral property may be held by
one party under an option agreement, which transfers title subject to the
agreement. Should expropriation occur in the period of agreement, it is possible
that the party granting the option would have received less under the option
agreement than its previous acquisition, prospecting and exploration costs. As
expropriation would terminate the option agreement, we hold the view that both
parties receive treatment under the general rule. That is, the optionee and the
optionor should receive compensation not less than all costs of acquisition,
prospecting and exploration of the property to the time of expropriation.

W ith respectto the mineralclaim s in the second category (where mineralor ore
is "proven"), the Chamber had this to say:

Mining properties do exist where mineral reserves have been defined, but for
any one, or a number of reasons, the reserves are not yet ore. It may be that the
property is in an isolated area withoutaccess,or,possibly withoutaccess to power;
ortonnages are notsufficient for milling on the property and the holder is treating
itas an asset while awaiting custom milling. It may be thata metallurgical problem
has been encountered which research will overcome. Yet another property may
have tonnages and grade which will result in production during a more buoyant
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economic period. Singly,or in combination and in variation, the above represent
a wide variety or circum stances in which a property with defined mineral reserves
could be held. They will make mines and thus have a future value. The basis for
compensation would be com plex.

Also, there are instances where a mineral property may be held which has
economic tonnages and grade of mineral(s). Such a property could be held as a
future source of mineral(s) by a company which has sufficient for its needs at the
time of expropriation. The basis for com pensation on such a property would also
be complex. In the case of a mineral property with either defined mineralreserves
or ore, we suggest that only independent opinion from competent mineral
authority could determine the basis for compensation.

W e have concluded thatno special provision should be made for mineralclaim s
in ourproposed generalstatute. The generalarbitration tribunalin applying the basic
formula for com pensation, of market value and disturbance damages, as proposed
later in the Report,should he able to dealadequately with each expropriated mineral
claim that comes before it. W here mineral reserves have been defined, expert
witnesses could be called to testify to the extent and value of those reserves, in the
process of determ ining the market value of the particular mineral claim . In so far as
mineral claims where reserves have not been defined, the Com mission recognizes
that the general arbitration tribunal would not have an easy task. W e believe,
however, that the tribunal would take into account,in determ ining the marketvalue
of the mineral claim , the costs of acquisition, prospecting and exploration. It may
be that a provision in the expropriation statute rtequiring the arbitration tribunal to
do so would ensure that this would be done, but we do not think that such a
provision would be necessary and accordingly we make no recommendation to that
effect.

The suggestion made by the Chamber that these costs of acquisition,
prospecting and exploration should be recoverable, where there are no defined
reserves,appears at first glance to be an attractive solution. W hile such a rule might
well be fair in cases where the mineral claim ,at the time of expropriation, was worth
developing. Butwhatofthose instances where the mineral claim had turned out to
be worthless? In such instances, the owner would recoup his loss through
expropriation and obviously that would not be right. We would prefer to have the
arbitration tribunal deal with each case on its m erits.

3. (a) (1) Highway Act
The Minister of Highways may in his absolute discretion, for the purpose of
establishing or altering public highways (by him self, his agents, or workmen), enter
upon any land for the purpose of:
(1) erecting, maintaining, and removing snow fences,

utti y y i
2 cutting any necessary drains, or

(3) for the taking of gravel, timber, stone, and other materials required
for the construction or maintenance of any highway.®

The particular provision conferring these powers,itwillbe noted, confers only
powers ofentry for particular purposes. Itexpressly states thatthese powers maybe
exercised without the consent of the owner.

43, R.S.B.C.1960,c.172,5.8()(f).
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Reasonable com pensation may be paid by the M inister for m aterials taken, but
this is a m atter left to his absolute discretion. Such com pensation is payable where
the materials:

(1) Dby virtue of statutory authority or reservation contained in a Crown
grant may be taken without the payment of com pensation, and

(2) are taken from improved lands.*
(i1) __Department of Highways Act
The Minister of Highways:

(1) mayauthorize any engineer,agent,servant,or workman em ployed by

orunder him ,to enter on land to conductsurveys, make such borings

>

and sink such trial-pits as he deem s necessary forany purpose relative
to the works under the control of the Depatrtm ent;

(2) and his agents may,

(a) enter on any land and take therefrom all tim ber, stones, gravel,
sand, clay or other materials necessary for the construction of
public works or property under the control of the Department,

(b) lay any m aterials upon any land,

(¢) construct,take and use all such tem porary roads to the materials
mentioned above as may be required, and

(d) enter on any land for the purpose of making proper drains to
carry off the water from any public work or for keeping such

drains in rcpair.“

Provision is made for the payment of com pensation for property taken or for
damage caused to the lands.”” W here tim ber, gravel or other m aterials belonging to
the owner of land is taken without his consent by the Minister, this is an
expropriation of property. Itisnot,however,an expropriation of an interestin land.
The Crown does notacquire an interest in the land as a result of the exercise of this
power. The power itself does have a sim ilarity to what is called a profits-a-prendre, w hich
is an interestin land enabling its owner to enter on another'sland to take such things
as crops and minerals. In most cases, however, the Crown has a pre-existing right
to take sand and gravel by virtue of reservation usually made in the original Crown
grant.

An arbitration procedure is established by the statute for situations where the

: : 48
parties have been unable to agree on com pensation.

44. S.16(4).
45. R.SB.C.1960,c.103,s.12.
46. S.15.
47 S.16
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In so faras com pensation for m aterials taken is concerned, section 16(4) of the

Highway Act should be noted.
(i11) _ Department of Public Works Act

The M inister of Public W orks has the same powers to enter on and use lands
as the M inister of Highways under the Department of Highways Act.® Sim ilar provision is m ade

50

forthe paymentofcompensation 'and a sim ilar arbitration procedure is established.”

(iv) _Conclusion

The Com m ission believes thatcom pensation for damage or loss resulting from
the exercise of the rightof entry and use under these statutes should be governed by
the general statute later recom mended.

(b)) _ Municipal Act

Section 478 (1) which is the basic com pensation provision in the Municipal Act,
requires the Council to make due com pensation to owners, occupiers,or other per-
sons interested in real property "entered upon, taken, expropriated, or used" in the
exercise of any of its powers. The "due compensation" payable is for any dam ages
"necessarily resulting from the exercise of such powers beyond any advantage which
the claimant may derive from the contem plated work".

Sections 478 to 503, contained in D ivision (4) of Part XII of the Act,deal with
com pensation for property expropriated or injured.

Section 491 enables the Council, by by-law,to provide for entering on real
property which may be injuriously affected by the exercise of its powers, for the
purpose of carrying out construction, maintenance, or repair in m itigation of injury
done orapprehended, orin reduction of com pensation. This powerincludes, in the
case of street-grading works,removalofthe substance of adjacentlands or the filling
in of adjacent lands to produce a grade uniform with the street.

The Councilofa district m unicipality may enter on land and take timber,stone,
gravel, sand, clay or other materials which may be required in the construction,
m aintenance, or repair of any roads, bridges, or other public works. W here
com pensation is notagreed upon,the municipality shall pay the amountdetermined
under Division (4) of Part XII of the Act for the materials taken or for any dam age
caused by such taking.

The compensation is to be paid within six months of such determ ination.”

48. Ss. 18-37B.

49. R.SB.C.1960,c.109,ss.12-13.
50 S. 14

51 Ss. 16-35

52 R.SB.C.1960,c.255,s.512.
53 $.520

54 S.555(3), (4).
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A municipality has the right of reasonable access to and the right to enter on
private property

(1) for maintaining the proper flow of water in any stream , ditch, drain, or
sewer in the municipality,

(2) for dyking; and
(3) for reclamation or protection of land from erosion.

There is no express provision for the payment of com pensation linked with this

power.”

W here the Councilundertakes works to give effect to agreem ents with electric
licht,power or telephone utilities for the placing of utility facilities underground, the
municipality has the rightofentry upon realproperty forthe purpose of making any
necessary surveys, plans, specifications, and estim ates in connection with such
undertakings, without the consent of the owners or occupiers. The com pensation
isto be determ ined, failing agreem ent, by the provisions of D ivision (4) of Part X IT.*

A Councilby by-law, may provide for the rem oval, cutting-down or trim m ing
of trees, shrubs, hedges, or bushes on lands adjacent to a highway, where such
vegetation is dangerous or becom es injurious to the road-bed, sidewalk or works, or
where the safety or convenience of the public so requires. The carrying out of such
a requirement is at the expense of the owner of the lands on which the vegetation
grows. If the owner does not rem ove the vegetation as required, the m unicipality

55
may do so.

A Council may also, by by-law, declare any building, structure, erection, drain,
ditch, watercourse, pond,surface water,or anything on private lands a nuisance and
order its rem oval, pulling down, filling up or otherwise being dealt with as the
Councilmay determine. If the owner fails to com ply with such an order, the muni-
cipality may enter and carry out the work at the expense of the owner. The section
giving the Council such powers states that it applies to any "building, structure, or
erection of any kind whatsoever which in the opinion of the Council is in so

dilapidated or uncleanly a condition as to be offensive to the com m unity".”

The Com mission believes thatthe com pensation provided forabove should be
governed by the general statute later recom mended.

(c)  British Columbia Hydro and Power Authority Act, 1964: Power Act

The Authority may (by itself,or by its engineers, surveyors,agents,contractors,
subcontractors, or em ployees) for any purpose relative to the use, construction,
maintenance, safeguarding, or repair of its plants ot projected plants, or for better
access thereto, and without the consent of the owner, enter on land, and
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(1) survey and take levels of the same and make such borings, tests, ot
sink such trial-pits as it deem s necessary;

(2) cutdown any trees that, in its opinion, might, in falling or otherwise,
endanger the conductors, wires, or equipment or other plant of the
Authority, or that may obstruct the running of survey-lines;

(3) make or use all roads, trails, bridges, wharves, and other works and
facilities, whether permanent or tem porary, that may be required for
the convenient passing to and from its survey lines, plants and
projected plants.”

Compensation claims fordam age ate to be made notlater than 60 days after the
cause of the com plaint,”® although there is provision for the extension of time.”
Compensation is to be determined by a single valuator, appointed by the
Liecutenant-Governor in Council. The valuator's decision is final and binding and,

not subject to appeal.”

The Actalso appears to authorize entry,possession and use, withoutamounting
to expropriation, for erecting structures, installations or power plants, to make
excavations,and to flood and overflow land, and to accumulate and store water. See
section 18(b), which follows the grant of express expropriating power in section
18 (a). Section 24 provides that compensation shall be paid for property
expropriated, taken,entered upon orused,and foralldamages to property resulting
directly from such expropriation, taking, entry, or use.

The Com m ission believes that allcom pensable claim s arising out of the above
provisions should be dealt with under the general statute later recom mended.

Sim ilar powers to those above are conferred on the British Colum bia Power
Com mission by section 14 of the PowerAct. The Power Com mission no longer exists,
its function having been assumed by the British Columbia Hydro and Power
Authority.®

(d) Railway Act

Railway com panies may, subject to the perm ission or approval of the M inister
of Comm ercial Transport,enter on lands lying in the intended route of a railway,and
make surveys, exam inations, or other necessary arrangements on such lands for
fixing the site of the railway, and set outand ascertain such parts of the lands as are
necessary and proper for the railway. ®Powers are also given for the removalof trees
within one hundred feetofa railway right-of-way,to make drains, alter watercourses

57. SB.C.1964,c.7,s.44(1).
58. S. 44(2).

59. S.44(4).

60. S. 44(3).

60. Supra, at p. 46.

61. Supra, at p. 23.
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: : 63
and highways or railways.”

Thereisno express provision conferring a rightto com pensation respectof the
exercise of the above powers. There is, however,a general provision in Part VII of
the Act, which might be regarded as applicable, although it only comes into

operation after the deposit of the plan.®

A railway com pany may enter on land which is no more than 600 feet distance
from the centre of the located line of the railway, and occupy the land as long as
necessary, for the following purposes:

(1) constructing and repairing its railways,

(2) carrying out the requirements of the Minister of Commercial
Transport,

(3) in the exercise of powers conferred on it by the M inister.

Provision is made for payment into court, where consent of the landowner is not
obtained, of a sum to be fixed by a judge on principles based on determining
com pensation for expropriation under the Act. Such a sum is to be security for the
com pensation awardable. Provision is made for dealing with any surplus or
deficiency.® It is not clear whether this power to enter and use amounts to

expropriation.

A railway company may enter on lands adjacent to a railway route or line and
erectand maintain snow-fences. This poweris "subjectto the paymentofsuch land
damages, if any actually suffered, as are thereafter established, in the manner

provided by law with respect to such railway".®

A railway com pany may also acquire the right to take materials for construction
and a right-of-way to the site of the m aterials, withoutthe consentofthelandowner,
with the M inister's approval.”” W here com pensation for land taken, or damage for
m aterials taken, or the exercise of any of the powers granted the railway, cannot be

agreed upon, arbitration shall take place as provided for.®

A railway company is em powered to use the lands and tracks of other railway
com panies,subject to the approvalofthe Minister and,should the com panies fail to
agreecon compensation,the Minister may fix the appropriate am ount.? Notealso the
power of the Minister to order the removal of obstructions to the view at

62. R.SB.C.1960,c.329,s.32(a).
63. S.32(j) to (n).

64. S.50 .

65 S.38

66. S.4Y .

67 $.39 .

68. S. 50 efseq.
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. . . 70
highway-railway crossings.

The Com mission believes that all the com pensable claim s arising out of the
provisions above referred to should be dealt with under the general statute later
recommended.

(e) (1) Gas Utilities Act

A utility may enter on lands, on seven day's notice to the occupier, for the
purpose of making surveys, examinations, or other necessary ground-studies to
determ ine the suitability of such lands for its undertaking and for fixing the site of
any land required for the u11dcrtaking.71

T he utility is responsible for damage occasioned by its exercise of this power
and, in the case of a dispute as to the amount of compensation, the com pensation
shall be fixed by the Public U tilities Com m ission.”

There is also a power of entry conferred for the purpose of carrying out
construction and maintenance prior to expropriation. Butan exercise of this power
must be followed by acquisition, by expropriation or otherwise.”

(i1) __Pipe-lines Act

This Act applies to com panies having the power to construct or operate
pipe-lines for the transportation of oil or gas or solids.” The statute em powers such
com panies, with the permission or approval of the Minister of Comm ercial
Transport, to enter on land lying in the indicated route of its line and

(1) make surveys,examinations,orothernecessaryarrangementson such
lands, for fixing the site of the line, and

(2) set out and ascertain such parts of the land as are necessary and

proper for the line.”

Com panies are also authorized to build, maintain and use pipe-lines and related
facilities.™

Section 9 directs thatthe com pany shalldo as little damage as possible and shall
make full com pensation for dam age in the manner provided by the Act. Part III of
th e Petroleum and Natural Gas Act, 1965 is m ade applicable to "flow lines and necessary works

69. S.150.

70. S.164.

71. R.S.B.C.1960,c.164,s.6(1).
72. S.6(2).

73. S.26.

74. R.S.B.C.1960,c.284,s.2(1).
75. S. 8(a).

76. S. 8.



and undertakings connected therew ith".”” This is for the purpose of authorizing and
determ ining com pensation for rights of entry.

The Actalso provides for the expropriation ofland, or interests therein for the
building and operation of pipe-lines, and makes sections 36 to 78 of the Railway Act
applicable.”

(iii) Conclusion

The Com m ission believes that com pensable damage claim s arising under the
above provisions of the GasUtilities Act and the Pipelines Act should be dealt with under the
general statute later recom mended.

(f) Water Act

Certain officials and em ployees, so far as is necessary in the discharge of their
duties or exercise of their rights, have at all tim es a free right of ingress and egress
on any land and premises. These persons are:

(1) the Com ptroller of W ater Rights,the Deputy Com ptroller,and every
Engineer, Water Recorder and W ater Bailiff, appointed under the
Act,

(2) every officerofany municipality,im provementdistrict, development
district, water-users' com m unity, or

(3) holder of a licence authorizing the carriage or supply of water or
electricity to the public.”

N o provision is made for com pensation where dam age is caused by the exercise of
the above right of entry.

8 the Act does not expressly

Although licensees have the right to expropriate,
conferarightofentry and use shortof expropriation for the purpose of carrying out
the terms of the licence, except in the case of urgency. The Com ptroller is
empowered to authorize a licensee to commence entry for construction, prior to
expropriation, where delay would not be in the public interest or cause hardship to
the licensee.® A licensee for power,waterworks and irrigation purposes may fell and
remove any tree, rock or other thing that endangers his works, subject to the

paym ent of com pensation.83

A statutory duty is im posed on all licensees (and persons with the

77. S.17(4).
78. Ss.17(1), (2) and 21.

79. S.17(3).

80. R.SB.C.1960,c.405,5s.30.
81. S.24.

82. S.27.

83. S.18(2).
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Comptroller's approval under section 7) to take reasonable care to avoid damaging
any land, work, trees or other property. In addition, they are required to make full
com pensation to owners for any damage or loss resulting from the construction,
m aintenance, use or operation of the licensee's works.™

The Com m ission believes thatallcom pensable damage claim s arising under the
above provisions should be dealt with under the generalstatute later recom mended.

4. Civil Defence Act

In order to deal with the occurrence of disasters, or em ergencies from hostile
action, the Lieutenant-Governor in Council may authorize the taking of possession
orthe use of any realor personal property withoutthe consentofthe ownerand the
retention of such property for such period as may appearto benecessary. W hile this
power would include the power to expropriate, it would also appear to include the

right to enter and use lands without expropriating them B

There is provision in the statute for the payment of com pensation, which may
be fixed by arbitration pursuant to the provisions of the Arbitration Act.®

The Liecutenant-Governor in Council may also authorize the Council of any
m unicipality by resolution or by-law to authorize any em ployee of the municipality
to dem olish or remove any privately owned wall, building, structure, or works made
dangerous to the public by enem y action or civil disaster. The provision conferring

. . . . 87
this power is silent as to com pensation.

W hile the Com m ission recognizes special procedures may be necessary in the
cases of enem y action or civil disaster, it believes that com pensable claims should be
dealt with under the general expropriation statute later recom mended.

5. Miscellaneous

In addition to those listed above, there are various other statutes where a right
of entryisconferred forthe making of surveysand similar purposes. Se, for exam ple,
section 24 of the Greater Vanconver Sewerage and Drainage District Act®® an d section 29 of the Greater Nanaimo
Sewerage and Drainage Act.” N o provision is made for the payment of com pensation where
damage results from the exercise of those powers.

6. Conclusion

The Com mission believes that there would be merit in having one general
statutory provision making com pensable any dam age resulting from the exercise of
any of the many statutory rights of entry, where thatexercise does notamountto an
expropriation. It also considers that the general arbitration tribunal later proposed

84. S.18(1).

85. R.S.B.C.1960,c.55,s.5(i)(ii).
86. Tbid.

87. S. 5 (D) (vi).

88. S.B.C.1956,c.59.

89. S.B.C.1959,c.100.
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should have exclusive jurisdiction to hear such claims. The chairm an of thattribunal

should decide whether the claim be dealt with by a single mem ber of the tribunalor

by the tribunal sitting in the same manner as it would on expropriation hearings.”

Accordingly, the Com m ission recom mends:

1. The general expropriation statute later proposed should contain a general statutory provision making compensable any damage
resulting from the exercise of a statutory right of entry, where such entry does not amount to an expropriation,

2. The general arbitration tribunal later proposed shonld have exclusive jurisdiction to hear such claims.

90. A recom mendation to this effect is made later. Seesupra, at pp. 79-80.
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CHAPTERI1IV MISCELLANEOUS SITUATIONS

There are anumberofstatutory provisionsinvolving com pulsory acquisition of
property which require separate discussion.

A. Special Surveys Act
The Attorney-G eneral, in his discretion, may order a "special survey" where:

(1) an error appears, or doubt exists, as to the accuracy of an existing

survey or plan,

(2) adiscrepancy exists,or is thoughtto exist,between the occupation of
land and any registered subdivision plan or other plan or description
under which it is held,

(3) any parcels in which land is held are not shown on any registered
subdivision plan, or

(4) doubt exists as to the true location of a highway or a boundary line

between parcels, or
(5) he considers it advisable.'

In preparing the specialsurvey,itshallbe the aim of the surveyor to re-establish
as nearly as possible the existing survey,buthe may depart from existing boundaries
in order to establish boundaries in agreem ent with occupation and im provem ents.
He is required to endeavour to make such adjustments as will reduce the total
amount of compensation to a minimum . He may distribute any shortage in area
w ithin a block or group of parcels, having regard to occupation and im provem ents.
He may sim ilarly allot a surplus to a registered owner willing to pay com pensation,
or create a separate parcel to be disposed of for the reduction of the cost and

2
expenses of the survey.

In addition to the survey, the surveyor is required to make a report which will
include a statem ent containing an estim ate of the damage orincreased value of each
parceloccasioned by the alterations affected by the plan,and showing in detaila just

and equitable apportionment among the registered owners of the parcels affected.’

A procedure is established for the making of com plaints and claims for
com pensation, which are to be heard by the Attorney-General, or somecone

appointed by him .*

The principle fordetermining com pensation is thatthe registered owners within
the special survey area should in proportion to the area of their respective parcels

1. R.SB.C.1960,c.368,s.3.
2. S.13.

3. S.17(d).

4. Ss. 20 e seq.
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share any loss or any advantage occasioned by the special survey - since the survey
wasundertaken for the benefitofallthe owners. If for the generalbenefitor for the
preservation of individual im provem ents the surveyor has reduced the area of a
parcel, the registered owner should receive com pensation from the registered owner
benefited or from a general fund formed by payments from the registered owners
benefited, as the case may be. Any registered owner who has been benefited should
contribute an adequate amountto the generalfund or pay the same to the registered
owner who has suffered loss, as the case may be.’

There is then a procedure for the Lieutenant Governor in Council to confirm
the findings of the Attorney-General and approve the special survey.® An appeal
from the finding so confirmed may be taken to the Court of Appeal.’

Upon registration of the plan and the approving O rder in Council, title to a
parcelofland which shows an increase in area under the special survey plan is auto-
m atically transferred to the registered owner of that pat:cel.8

W ould a formula for determining compensation laid down in a general
expropriation Act be inappropriate for determ ining com pensation where a special
survey was carried out? N ote that the com pensation to be paid here is based on a
balancing of benefit and loss and is to be paid by those benefited.

The Com mission feels that this scheme for the compulsory settlement of
boundaries should not be governed by the general statute later proposed. The
purpose of the scheme, to provide a means of settling property disputes between
private parties, is essentially different from the public purposes for which
com pulsory acquisition or use, as set out in Chapters II and III, are authorized.

The submission made on behalf of the Civil Liberties Association, in response
to this position as we expressed it in the working paper, was that claims for
com pensation wunder the Specal Surveys Act should be governed by the general
expropriation statute we propose, on the ground that damage may be caused to the
ownerofland by a governmentagency. W e respectfully disagree for the reasons we
have stated above. The intervention of the governmentagency under this statute is
to settle boundary disputes between property owners and not, as is the case under
expropriation statutes, to enter and take land for its own purposes. Our view was
concurred in by Mzr. Victor D iCastri, the D irector of Legal Services in the
Department of the Attorney-General, who has certain responsibilities in the
adm inistration of the LandRegistry Act. 1t m ay be that the function of hearing com plaints
and claim s for com pensation under the Special SurveysActcould,at som e tim e in the future,
be assigned to the general arbitration tribunal we propose, but we make no
recommendation to that effect in this Report.

The Com mission accordingly recom mends:

The general statute later proposed shonld not apply to the Sp ecial Surveys A ct.
B. Municipal Act: Replotting

5 S.27
6 S$.28
7 S.31
8 S.35
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D ivision (2) of Part X X VII (ss. 823-856) of the Municipal Actdeals with replotting.

A municipality m ay initiate a replotting schem e, notwithstanding thatan owner
of affected land refuses to consent.’

The scheme involves taking an area of the municipality as a "common mass"
and replotting it. A fter taking from the com m on masslands necessary for highways,
parks and public squares, the rem ainder is to be divided into parcels for allotment to
the owners of former parcels in a fair and equitable manner,so thatas faras possible
the value of the new parcels allotted shall be equal to the value of the old parcels.”
Endeavour is to be made to allot to owners new parcels in approxim ately the same
location as former parcels. Parcels with buildings, structures, erections, or utilities
erected shall, subject to the necessary adjustmentof boundaries,be returned to their
former owners wherever practicable."

Upon the completion of the replotting scheme, the allotments are binding,
subject only to the rights of non-consenting owners to com plain as to
compensation.” Title is transferred from old parcels to the new parcels.?

N on-consenting owners may claim com pensation. Procedures formaking such
claim s and a form ula for com pensation is provided.” Claim s for com pensation are
heard by a single com m issioner, who is appointed on an adbocbasis by the Suprem e

Court.'

The exercise of these replotting powers amounts to expropriation so far as
non-consenting ownersare concerned. Unlike matters dealt with under the SpecialSurveys
Act, where the intent is to settle boundary disputes, replotting is undertaken by
municipalities for public purposes - to redevelop areas, including the highways and
parks in those areas. In the replotting process, the entire lot of an owner may be
taken. N o doubt municipalities exercising the replotting powers are conscientious
in adm inistering the relevant provisions as fairly as possible. But this can be no
justification for not entitling the non-consenting owners under those provisions to
the same procedural safeguards and com pensation as an owner whose property is

expropriated for a school or a highway.

The formula laid down in the general expropriation statute which we later
propose is appropriate for determining com pensation in a replotting scheme. There
is no reason why that formula should notapply to a replotting expropriation in the
same way as any other expropriation. Thereis,however,one exception. W here land
is added to the remainder of the owner's former parcel, the value of the land added

9. R.S.B.C.1960,ss.827 and 838.
10. S.826.

11. S.827(1).

12 S.836

13. S.835.

14. Ss.838,840-846.

15. Ss. 838 and 839.

16. S.840.
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should be taken into account in determining the owner's loss. We have made a

17 . .
? There are what we consider certain

proposal to this effect under “Reparation.’
deficiencies in the formula for com pensation contained in sections 838 and 839.
That formula, for exam ple, involves com paring market values of the old and new
parcels as of different times. A number of expenses or losses arte expressly declared
to be non-com pensable, including the owner's costs of investigating the replotting
proceedings or in presenting a claim for com pensation. Such deficiencies would be
removed if the general statute recommended was made applicable to replotting

expropriations.

The Com mission also believes thata non-consenting owner should be entitled
to invoke the inquiry procedure later recom mended by the Com mission. It would
follow that the approval procedure should also be applicable. O wing to the special
procedures laid dow n in the Municipal Actfor instituting replotting schem es, there would
have to be special provision made to integrate those procedures with those of the
general statute we propose. This is particularly true of the notice of intention to
expropriate, the inquiry and approval procedures, the vesting of title and the taking
of possession.

Certainly the function of the ad hoc commissioners in determining
compensation payable should be carried out by the generalarbitration tribunallater
recommended.

The Com mission accordingly recom m ends:

The replotting provisions contained in Division (2) of Part XX V11 of the M unicip al A ct begoverned by the general statute later
proposed.

C. Company Towns Regulation Act

>

W here a “Com pany town” has been established under the Act, roads, streets

and ways used by the com pany and its em ployees may he declared by the Lieutenant

18

Governor in Council to be open to the general public.” N o provision is made for

the payment of com pensation.

The Actprovides that where the Lieutenant-Governorin Councilhas declared
the Act to be applicable to roads, streets or ways, such a declaration shall not
constitute a dedication or create a highway within the meaning of the HighwayAct.” N or
does such a declaration preventthe com pany from utilizing for building sites, or for
any bonafide business or industrial purpose of the com pany, any such road, street or

w ay.zo

It is clear that this statute does not confer a power to expropriate, although it
does confer the right to require that private property he made available, to a lim ited
extent, for public use. The Act makes provision for making private access public,
without really interfering with the com pany's use of its property. The policy is that
existing access in "company towns" should be public without the payment of

17. Infra, at pp.389-390.

18. R.SB.C.1960,c.69,ss.2,3,4 and 6. Secalsos. 5 with respect to public access to wharves.
19 S. 8

20. S. 7.
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com pensation.

The Com mission considers that this statute should rem ain outside the scope of
the general statute later proposed.

Accordingly, the Com mission recom mends:

The general  statute later recommended — should not apply to the Com pany Towns Regulation
A ct.

D. Ditches and Watercourses Act

Provision is made in this Act for the construction and maintenance of drainage
ditches.? W here the owners of land affected reach no agreem ent,thereisaprocedure
by which the engineer, appointed by the municipality concerned, makes an
exam ination of the proposed ditch and reaches a conclusion as to itslocation and the

. . . . . 22
manner of carrying out its construction and its maintenance.

W here the ditch willcrosslands thatitwillnotsubstantially benefit,the engineer
shall, in the case of ditches constructed for the benefit of lands used for mining or
manufacturing purposes, determ ine the com pensation to be paid the owner of the

former by the owner of the latter.”?

The engineer may also relieve the owneroflands over which the ditch willcross
of any liability for the cost of the construction of the ditch, where the owner willnot
benefit from the construction sufficiently. W here the damage to theland exceeds the
benefits of construction, the engineer may award such compensation as he deem s
just and reasonable. A person carrying out the construction of the ditch over the
lands of an owner who has been thus relieved or compensated is not to be
considered a trespasser provided he causes no unnecessary damage and replaces

24
fences.

Appeals from an award of the engineer may be made to a judge of the
appropriate County Court.”

The putting into effect of a drainage scheme under this statute can result in a
drainage ditch being built across a person's property without his consent-and used
for an indefinite period. W hether or not this amounts to an expropriation may be
arguable. Has an "interest" in land been taken? The award is filed in the appropriate
Land Registry O ffice, and the Registrar of Titles is required to make a note of the
award in the proper register against the title of the land to which it relates. The land
then becomes subject to the liability of being charged for sums owing.* Nothing,
however, is said about registering the ditch as a right-of-way.

21, R.S.B.C.1960,c. 117, ss.4,8,16,19,20,39-53.
22. Ss. 6-21.

23. S. 4(4).

24. $.20.

25. Ss. 25 e seq.

26. Ss.21(5) and 44.



W hether or not the im position of a drainage schem e under this statute results
in expropriation or com pulsory use, the Com m ission believes that such schemes
should be subject to the provisions of the general statute later proposed. There
seem s little to distinguish the position of the person whose property is to be utilized,
without his consent, for a drainage ditch under this statute from that of a person
from whose lands a municipality has expropriated a right-of-way for drainage under
th e Municipal Act. Futherm ore, the statute contem plates drainage schemes which may
only be for the benefit of some mining or manufacturing concern.

In the working paper, the Com mission stated that, on principle it considered
thatthe generalstatute later proposed should apply to drainage ditch schemesunder
th e Ditches and Watercourses Act. W e pointed out,however,that from a practicalpointof view
there mightbe someargument forspecialprocedures,owing to the very localnature
of such schemes, the kind of use involved, and the cost that is likely to be incurred.
O nly with the authorization of the Lieutenant-Governorin Councilmay a ditch, the
cost of which will exceed $3,000, be constructed under the Act.? A similar
enactmentin O ntario, TheDrainage Act,1962-63, w as exem pted from the application of that
Province's new expropriation statute.” There has, we understand, been some
criticism of that exception.

We have concluded that the procedures in the general statute later
recommended are notappropriate to the initiation of drainage ditch schem esand the
building of the ditches under those schemes. However, we believe that
compensation claims should be determined by the general arbitration tribunal we
propose and that, in determ ining that com pensation, the tribunal should apply the
com pensation provisions of the general expropriation statute.

Accordingly, the Com mission recom mends:

1. Claims for compensation under the D itches and W atercourses A ct should be dealt with by the general
arbitration tribunal later recommended.

2. In determining the compensation payable, the provisions of the general expropriation statute shonld apply.
E. Archaelogical and Historical Sites Protection Act

The Minister of Recreation and Conservation may designate any site, parcel of

land, or structure of historical significance as an "historic site".*® He may also

designate as an "archaelogicalsite" any "Indian kitchen midden","Indian house-pit",
"Indian cave", "other Indian habitation", "cairn", "mound", "fortification",
"structure", "grave or other burial place" and similar things of archaeological

interest.’!

Itisan offence forany person to interfere with an archacologicalor historic site,
except where the Minister has issued a perm it to allow excavation, alteration or

27. S. 7.

28. S.O0.1962-63,¢c.39.

29. The Expropriations Act, 1968-69, S.O . 1968-69, c. 36, s.2(3).
30. R.S.B.C.1960,c.15,s.3(2).

31. S.3(1).
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removal.® W here such a perm it has been issued, it appears that the perm it-holder
mustobtain the consentofthe owneroftheland beforeundertaking any excavation,
alteration or rem oval.” If, as a resultof the permitholder's undertaking, the value of
the owner's land is dim inished, the perm it-holder is liable for com pensation which,
if it cannot be agreed upon,is to be assessed by a judge of the Supreme Court.”

Thereisno provision for com pensation where there is merely designation as an
archaelogical or historic site, but no authorization for excavation, alteration or
removal. In so far as such a designation teduces the value of land, it would seem
only just that com pensation should be payable and the Com mission would so
propose. Italso proposes thata "designation" oflands should be treated in the same
way as an expropriation under the general statute later proposed.

It is further proposed that, where a permit to allow excavation, alteration or
removal has been granted, and the value of the land is subsequently dim inished by
the permit-holder'sundertaking,disputesovercom pensation be dealtwith under the
general statute later proposed instead of by a judge of the Supreme Court.

To sum up, the Com mission recom mends:

1. Loss of value of property resulting from the designation of that property
as an archaclogical or historic site under the Arbaelogical and Historic Sites Protection Act
should be compensable.

2. A "designation" of property should be treated in the same way as an
expropriation under the general statute later proposed.

3. The jurisdiction now given to a judge of the Supreme Court to deal with
com pensation disputes between an owner and the holder of a perm it to
excavate, alter or remove,should be transferred to the general arbitration
tribunal later proposed.

F. Noxious Weeds Act

An Inspector hasthe powerto enterlandsand destroy noxious weedsand weed
seeds, or destroy or treat any hay, grain, or other crop containing such weeds or
seeds. The powerisonly exerciseable after giving notice to the ownerand where the
owner fails to com ply with the requirements of the notice.”

W here the Inspector exercises this power, the expenses of carrying out the
destruction or treatment are chargeable to the owner and occupant of the land.”

N o provision is made for the paymentofcompensation forany damage caused
by the Inspector.

32. Ss.5,6.

33. S.7(1).

34. S.7(2).

35. R.S.B.C.1960,c.267,s.11.
36. s.12.
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Plant Protection Act

The regulations under the Act may require the owner, occupier or caretaker of
any orchard, garden, or other specified area, to spray, prune or otherwise treat any
fruit trees or other vegetation in a prescribed manner. W here such regulations are
notbeing carried out,the M inister of A griculture may direct his D epartmentto carry
out the treatment at the expense of the owner. For this purpose any officer or
em ployee of the Department may enter on the land and carry out the necessary
work.”

Grasshopper-control Act

W here a grasshopper-control area has been established under the Act, the
members of the grasshopper-control com m ittee (and its servants or workmen) may
enter on any lands within or adjacent to the controlarea, withoutthe consentof the
owner, "for the carrying out thereon of the measures and work determined by the
com m ittee,and for the doing of all things necessary or convenient for the purposes
of this Act".® Damage caused in carrying out such activities is not actionable.”

The above three statutes authorize the interference with private property in the
public interest without the payment of com pensation. The destruction of a crop
under the Noxious Weeds Act m ight cause considerable financial loss to its owner.

Similar provisions are contained in the Health Act an d Mﬂm'ﬂ']m/A[tM authorizing the
temoval of hazards to public health or safety, and in the Fire Marshall Act,” in respect of
fire hazards.

These are all specialsituations. while there should beadequate safeguards on the
exercise of the above statutory provisions, com pensation would not appear to be

justifiable in cases where the powers are being properly exercised.

Furtherm ore, these are not situations where property is being com pulsorily
taken for the use of another person.

Accordingly, the Com mission recom mends:
The general expropriation statute later recommended should not apply to:
(1) the Noxious Weeds Act,
(2) the Plant Protection Act, ot

(3) the Grasshopper-control Act.

37. R.S.B.C.1960,c.287,5s.5.

38. R.S.B.C.1960,c.167,s.7.

39. Ihid., s. 8.

40. R.S.B.C.1960,c.170,ss.6,8,12, 74 etseq.
41. R.SB.C.1960,c.255,5.873.

42. R.S.B.C.1960,c. 148,s.17.
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The submission made on behalf of the Civil Liberties Association stated that,
where damage was caused to the ownersofland by governmentagenciesunder these
statutes, the question of com pensation should be governed by the generalstatute we
propose. Itmay be thatthe generalarbitration tribunalwould be a suitable body for
dealing with damage claims under the three statutes, and sim ilar enactments. But,
as we have already pointed out, we do not think that com pensation would be
justifiable in cases where the powers are being properly exercised. Thus, valid claim s
could only be made where the intervening body or person exceeded his statutory
authority. W e have suggested that there should be adequate safeguards in the
exercise of that authority, but we believe that a consideration of what those
safeguards should be, in reference to each of the statutory provisions referred to, is
outside the scope of this Report. Until such time as those various provisions are
reviewed, we would prefer to leave jurisdiction in these matters to the Courts.

G. Highway Act
There are several special situations in relation to highways.
1. Crown reservation for road allowance

M ost, but not all, Crown grants of lands have reserved to the Crown the right
to take back up to one-twentieth of the lands so granted for public roads and other
works of public utility. N o restrictions were generally contained in the reservation
as to the location of the roads, exceptthat the reservation did notapply to lands on
w hich buildings were erected or were in use as gardens or otherwise for the more
convenient occupation of such buildings. N or was the Crown obligated to pay any
com pensation for the land when itexercised this right. Thus, where the reservation
exists, the Crown is in a position to take up to one-twentieth of the lands granted
when and where,subjectto theabove exception,itwishes-and withoutthe payment
of compensation. W hile the absence of liability for com pensation is due to the
reservation in the Crown grant, it is supported by section 16(l)(b) of the Highway Act,
which expressly provides that com pensation shall be in respect oflands only to the
extent that the one-twentieth reservation is exceeded.

W here the Crown has reserved such a right, it would seem at first glance, that
the landowner should not com plain if that rightis exercised in a fair and reasonable
manner. Such exercise cannot be regarded as an expropriation. However, the
Com mission believes that certain of the procedural safeguards later proposed as
appropriate for expropriations generally should apply - such as those dealing with
notice and the inquiry procedure.

Accordingly, the Com mission recom mends:

Where the Crown proposes to exercise a reserved right to take back up to one-twentieth of Crown granted land for a public road or other
works of public utility:

1. Notice of its intention to do so should be given in the same way as a notice of intention to expropriate,

2. The owners of interests in the land from which the allowance is to be taken should be entitled to invoke the general inquiry
procedure later proposed, and

3. The general approval procedure later proposed should be applicable and the approving anthority for this purpose should be the
Minister of Highways.

The general com pensation provisions would not be applicable.
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It has, however, been suggested to the Com mission that consideration should
be given to the question whether the practice of including the reservation,and other
sim ilar reservations giving a right to take without com pensation (e.g., to enter and
take gravel), should be discontinued for the future, and existing rights or powers of
this sort be waived.

The Com m ission has given considerable thought to this problem . There is no
question butthatthe law should setits face clearly and consistently againstthe possi-
bility of any compulsory taking of another's property without payment of
com pensation therefor. However, there is equally no question that what is being
done in these cases is the exercise of a right to resume possession which right was
reserved in the original grant and is clearly covered in the Land Registry Act w hich is the
basic statute in this Province dealing with title to land.

It is true that when the rightis exercised, the effect is to dispossess the owner;
however, it is equally correct to say that what is done is not strictly speaking an
expropriation buta resum ption of title,the rightto which was clearly stated when the
Crown originally parted with title.

O n this question the Com mission has, with some regret, concluded that it
would not be right at this time to make a positive recommendation. The
Com mission did not receive any widespread comment on this matter although we
did receive reasoned, and opposing, views from the Department of Highways and
the Councilofthe FotestIndustries of British Colum bia. A recommendation should
only be made,we feel,after considerable further study and discussion,including such
questions as who is likely to be affected, the cost to the public of dropping the
reservation, whether the reservation (if it is to be continued) should be clearly and
specifically endorsed as a charge on the title, and related problem s.

W e believe the question should be considered as a matter of policy, butitisnot
an essential part of a study dealing with expropriation. The Com mission would be
willing to give the matter further consideration in a separate report.

2. Section 6 Highways
Sections 6 and 7 of the Highway Act provide:

6. (1) Where public money has been expended on a travelled road that has not
been theretofore established by notice in the Gazette or otherwise dedicated
to the public use by a plan deposited in the Land Registry O ffice for the
district in which the road is situate, that travelled road shall be deemed and
is declared to be a public highway.

(2) This section does not apply where the expenditure of public money is
confined to expenditure in respect of snow-ploughing and ice control or
either of them .

7. Any public highway declared to be a public highway by section 6 thathas not
a width of at least thirty-three feet on each side of the mean centre line of

the travelled road may be enlarged to that width when deemed necessary by
the M inister.

It would appear, therefore, that for a public highway to come into existence
under section 6, two conditions must exist:

(1) An expenditure of public money on an already existing road, and
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(2) That toad must be a "travelled" road.

The statute does not say by whom the road must be "travelled" or how frequently.
"Travelled",we understand, is taken in practice,by the Departmentof Highways,to

involve use by the public.*”

The Departmentof Highways can in theory,by the sim ple expedientofrunning
a grader, or spreading gravel, along an existing "travelled" private road - against the
wishes of the owner or without his knowledge - turn the private road into a public
highway. There is some doubtas to how far the Department could go in acquiring
lands in this way. D oes section 6 apply, for exam ple, where public moneys are
expended to clear the brush alongside the edge of the road?

The turning of a private road into a public highway in this manner will only call
for the payment of compensation if the land taken exceeds in area the Crown
reservation for a road allowance - so far as the land taken is concerned.
Compensation,however,isapparently paid for the im provem entrepresented by the
road.

W hether or not an expropriation occurs in the declaring of a public highway
under section 6, the provision is a thoroughly objectionable one from the point of
view of the landowner. In addition, a very serious problem can exist with section 6
public highways with respectto the operation of the land registration system . There
will be usually no indication in the Land Registration office records that the road
exists as a public highway, since no survey will have generally been made. This is a
very unsatisfactory situation so far as persons dealing with the land are concerned.
Even if it becomes known that the road is a public one, the road's location, in
relation to the existing surveys of the relevantland is unascertained. Also, the width
of the road may be a matter of doubt.

W hen section 6 was first enacted in 1905,* it may well have served a useful
purpose in areas where there wasashortage of surveyors. Today,however,when the
Department of Highways has adequate and m obile survey facilities, there can be
little, if any, justification for the retention of section 6, exceptin so far as providing
statutory support for highways that have already come into existence under it. W e
understand that the Department prefers not to rely on section 6 - and, in practice,
will generally proceed under section 8 where public moneys have been expended on
a travelled road.

Accordingly, the Com mission recom mends:

Section 6 should be amended to restrict its application to public highways deemed and declared to be in existence at the time of the
amendment.

The Department of Highways has indicated to us that it is in agreement with
this proposal. The Branch of another Government Department, however, stated
that section 6 has been useful in the past in providing access to recreation areas,
where the process of surveying and recording has notkeptpace with improvem ents
to private roads. Until there was some assurance of im m ediate access to publicly -
served roads, that Branch felt it would be "reluctant to encourage repeal or

43. This practice is based on the unreported decision,in 1963, 0f Harvey, C.C.J.in Schaubv . Quality Spruce Mills Ltd.
County Court Registry, Smithers: file 10/63.

44. Highways Establishment and Protection Act, 1905, S . B .C . 1905, ¢c. 26, s. 2.
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amendment". We would point out that our proposed treatment of section 6 is
prospective only. W e would reiterate again that, for the future, section 6 does not,
in our view, provide an appropriate means of creating highways.

The Commission hopes, and feels sure, that in tim e all public highways now
existing by virtue of section 6 willbe properly surveyed by the Department and that
the surveys willbe registered in the appropriate Land Registry O ffices. W e recognize
that this will be a very gradual process.

3. __ Gagetted highways

Under section 8 of the Highway Act, the M inister of Highways may in his absolute
discretion make public highways of any width and "declare the same by a notice in
the Gazette setting forth the direction and extent of such highway". For such a
purpose lands may be entered and taken possession of by the Minister or persons
acting on his authority, without the consent of the owner of the lands. Such entry
operates to extinguish title to the land.

Under Land Registry Act regulations, 3 the M inister may cause a notice of the
exercise of the above powers (and also those exercised under the Departmentof Highways Act) ,*
in respectofland for which a certificate of title has been issued, to be presented for

"the lands herein

filing to the appropriate Registrar of Titles. The notice states that
described have been acquired by Her M ajesty the Queen in right of the Province of
B ritish Colum bia". The statutory authority,the Gazette reference,and a description
of the land taken is then required to be setoutin the notice. Attached to the notice,
there is required to be a sketch or plan outlining the land affected. The Registrar is
required to make a notation of the notice on the relevant certificate of title. The
regulations state that such filing and notation of a notice is evidence only of the
exercise of the M inister's powers and that the absence of such a notation does not
"im ply" thatland is not affected by the exercise of such powers. Even where there

is a notation, the regulation provides that such notation does not "im ply that land
described in the certificate is not affected by any other exercise of the M inister's

powers.

G enerally, the description of lands in the G azette and under the notice in the
Land Registry Actare based on engineering surveys, which may be adequate for the
purpose of constructing highways butwhich arenotup to the standards required for
land registration purposes established under the Land Registry Act.

The above procedures create a num ber of difficulties:

(a) __ _Enty

"

The shift in title appears to depend on "entry" for the purpose of taking
possession of lands. Section 9 of the HighwayActstates thatthe entry by the M inister for
the purpose of taking possession of the lands operates to extinguish title. W e
understand, however, that is has been argued that the date of publication in the
G azette is the date of expropriation. If the "entry" criterion is correct, there are a
number of problem s which result:

1. Therte may be som e difficulty in determ ining what constitutes "entry" for
that purpose. It would be preferable if the state of the title did notdepend

on some physical occurrence on the land - but rather on the filing or

45. B.C.Reg.171/68, made pursuantto s.258(l)(c) of the Act.
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service of some docum ent.

2. There may be occasions when the Minister has made his declaration in the
G azette butthere hasbeen no entry. There mayneverbe an entry and the
highway never built. N o expropriation can be said to have taken place,
title to the land notyet being extinguished. This creates three difficulties:

(a) Such a situation puts the landowner in an intolerable position,
particularly if he wishes to develop or dispose of his lands, and the
position may continue indefinitely.

(b) If no notice were filed by the Minister under the Land Registry Act, a
purchaser of the lands would have no way of knowing that the
expropriation process had been started.

(c¢) If a notice is filed by the M inister, the term s of the notice will be in
contradiction to the events. The notice states that the Crown has
acquired title to the lands, when the Crown has notin fact done so.
This appears to mean that the M inister is really not in a position to
file notice until there has been an entry under section 9, even though
he has published his declaration in the G azette as required by section
8.

(b)) __ Land registration system

The procedure laid down for filing and notification under the Land Registry Act
regulations is far from adequate,although itisundoubtedly an im provem entover the
position prior to 1968, when there was no procedure atall. In anumber of respects
the procedure works adversely to the purposes of the Province's land registration
system . Some of the shortcomings are:

1. The M inister appears to have a discretion to notify the Registrar. There
should be a mandatory duty to do so in all cases.

2. The description or sketch of the lands affected, which go with the
M inister's notice, are generally based on engineering survey standards,
w hich are usually inadequate forland registration purposes. There should
be some requirement that a proper survey be made and filed in the
appropriate Land Registry O ffice within a specified tim e.

3. The Registrar of Titles has authority now, under section 195A of the Land
Registry Act, to rem ove the lands taken for a highway from the relevant
certificate of title and to issue a certificate of title for the lands taken, on
receiving an application from the Minister of Highways. However, it is
not mandatory that such an application should be made where there has
been an expropriation by entry under the HighwayActand, we understand, the
policy of the Department of Highways is not to apply for a certificate of
title, except in special circum stances. W e are not convinced, it should be
mentioned, of the necessity of issuing a certificate of title in the name of
the Crown for the lands taken. W e are convinced that the Registrar
should indicate on the certificate of title of the former owner that he no
longer owns those lands. The Registrar of Titles should be in a position
to accepta proper survey as evidence of a conveyance from the owner to
the Crown and to am end the title by a proper exception in the description.
The transfer of title should depend on the filing of required docum ents
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and not on entry under section 9.

The Com m ission believes that these shortcomings would be overcom e if the
procedures it proposes in Part Il are im plem ented.
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Part Two - Proposed Procedure

CHAPTERYV GENERAL

A. One General Statute

The numerous expropriation provisions referred to in Part I of this report
dem onstrate that there is the most pressing need in British Colum bia for a modern
expropriation statute of general application, containing adequate procedures and a
suitable formula for com pensation. Such legislation has been enacted recently in
O ntario and M anitoba, and also by the Parliament of Canada.

A generalexpropriation statute does exist in British Colum bia now . This is the
Lands Clanses Act,' which was first enacted in England in 18452 for the purpose of
providing uniform ity in the procedures to be followed and the com pensation to be
paid consequent upon the exercise of the miscellainecous expropriating powers that
existed in that country.” The English statute becam e law in this Province in 1858 as
part of the received English law.* It was expressly made applicable, with certain
m odifications, to Vancouver Island and its Dependencies in 1863.°> The Im perial
Statute itself was replaced by a provincial statute, with some minor alterations, in
1897.°

T he Eunglish Act of 1845 is still law in England, but it lies buried underneath a
morass of amendments, excepting provisions, and overlapping general and special
statutes.” The Act itself was amended in 1860,°and 1869, 1883, and 1895." Its
application has been severely restricted by generalstatutes dealing with reform of the
basis for com pensation and procedure - the mostnotable of which are the Acquisition of

1. R.S.B.C.1960,c.209.
2. Lands Clanses Consolidation Act, 1845, 8 Vict. ¢. 18, (Im p.).
3. Ibid., seepream ble. For historical background of the 1845 legislation and its counterparts in Canada, see

E ric C.E . T odd, TheMystigne of Injurious Affection in the Law of Expropriation, U .B .C . Law Review, Centennial Edition 1967,
p-127 at pp. 131 efseq.

4. See English Law Act, R .S.B.C. 1960, c. 129,5s. 2.

o

Vancouver Island Land Clauses Consolidation Act, 1877. See Consol. S.B.C. 1877, c.101; Consol. S.B.C. 1888, c.65.
6. SB.C.1897,¢.21;R.S.B.C.1897,c.112;and S.B.C.1897,c.41,5s.6(2).

7. Halsbury's Statutes, 3" ed. vol. 6. Seealso Cripps, Compulsory Acquisition of Land, 1 1™ ed. (1962) and Supp.,atp.428
et seq., and Halsbury's Laws of England, 3 ded., at p. 16 etseq.

8. Lands Clanses Consolidation Acts Amendment Act, 1860, 23 & 24 Vict.,, c. 106.
9. Lands Clauses Consolidation Act, 1869, 32 & 33 Vict., c. 18.

10. Lands Clauses (Umpire) Act, 1883, 46 & 47 Vict., c. 15.

11. Lands Clauses (Taxation of Costs) Act, 1895, 58 & 59 vict.,, C. 11.
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Land (Assessment of Compensation) Act, 1919,"% th e Acquisition of Land (Authorization Procedure) Act, 1946, th e Town and
Conntry Planning Act, 1947,"* th e Lands Tribunal Act, 1949, th e Town and Conntry, Planning Act, 1953, th ¢ Town and
Country Planning Act, 1954, the Land Compensation Act, 1961," and the Compulsory Purchase Act, 1965. 19

Like its English counterpart, the British Colum bia Lands Clauses Actis hopelessly out
of date and there are many exceptions to its application. Unlike England, however,
no generalreforming statutes have been enacted in this jurisdiction. As pointed out

by the Clyne Com m ission, which recommended a new general statute:?

Because of the inadequacy of our Lands Clanses Act to meet changing conditions
since 1858, a considerable number of special statutory provisions have been
enacted from time to time ... In British Columbia the consolidation achieved by
the adoption of the English Acthas gradually been undone

Even while that Com mission was reviewing the law of expropriation, both the
Department of Highways Act and the Highway Act w ere being amended so as to provide expressly
that the Lands Clauses Act w ould no longer apply to proceedings under those statutes.?

The City of Vancouver has long had a sim ilar provision in the Vanconver Charter.**

N early all the provisions of the Lands Clauses Act, w hich contains 110 sections, deal
with procedure. Com pensation is provided for in sections 64 and 69. Among the
procedural provisions are those dealing with the establishment of arbitration
tribunals. These last provisions now apply to few expropriating bodies, as can be
secen if one refersto Tablel and examines the listofappropriate arbitration tribunals.
O nly in three instances does the Lands Clauses Act apply for that purpose - in respect of
three telephone com panies incorporated under special A cts.

A rbitration tribunals for expropriation purposes may be set up under the
following statutes, apart from the Lands Clanses Act:

1. Avrbitration Act,

2. Department of Highways Act,

12. 9 & 10 Geo.5,¢c.57.

13. 9 & 10 Geo.6,c, 49

14. 10 & 11 Geo.6,c. 51

15. 12 & 13 Geo.6,c. 42.

16. 1 & 2 Eliz. 2,c.16.

17. 2 & 3 Eliz. 2,c.72.

18. 9 & 10 Eliz. 2,c.33.

19. 13 & 14 Eliz. 2,c.56.

20. Clyne Report,pp.3,5,12-13.

21. See th e Department of Highways Act Amendment Act, 1964, S . B .C. 1964, c. 16,s.5 and the Highway Act Amendment Act, 1964, S.B .C .

1964,c.22,s.2. Seethe Departmentof Highways Act, R .S B .C.1960,c.103,s.37B,and the HighwayAct, R .S.B.C. 1960,
c.172,s.16(2a).

22. S B.C.1953,¢c.55,s.557.

-69-



3. Department of Public Works Act,

4. Health Act,

5. Power Act,

6. British Columbia Hydro and Power Authority Act, 1964,
7. Railway Act,

8. Municipal Act,

9. Public Schools Act,

10. Water Act, and

11. Special statutes, such as the Vanconver Charter, th e Greater 1 anconver Water District Act,
and the Greater Victoria Water District Act.

The City of Victoria is an oddity - claims there must be settled by court action
instead of arbitration.

M any of the statutes conferring expropriation powers,in addition to providing
forarbitration outside the LandsClansesAct, establish other specialprocedures. Some have
specialcom pensation provisions, although the "value to the owner" principle, which
developed under the Lands Clanses Actis applicable generally. Since such a statute should
be applicable to all expropriations under the jurisdiction of the Province, it should
be drafted so as to achieve that result. In particular, there should be a provision
making the statute applicable to and binding upon the Crown. Such a provision is
contained in the Ontario® and M anitoba* enactments. In addition, the British Columbia
Hydro and Power Authority Act, 1964 should be amended so as to make the general expropriation
statute applicable to the British Columbia Hydro and Power Authority. That
particular statute provides that, except as that statute otherwise provides, the

Authority is not bound by other Provincial statutes.”

Certainly,a modern general expropriation statute is much needed. W e believe
thatit should be the fundam ental rightof every citizen to receive justcom pensation
for the expropriation of his property. This right should be clearly set out in the
general expropriation statute we propose. There should he no exceptions. In Table
Iin Chapter IT, the special powers of the Township of Richmond and the D istrict
of Surrey to expropriate, without paying com pensation, for public utilities were
noted. Mr. W .T.Lane, the solicitor for Richm ond, very ably and cogently putto us
the position of his municipality. Sections 10D and 100A of the Municipalities Enabling and
Validating Actprovide a procedure thatcan save the respective m unicipalities expense and
avoid a certain amount of adm inistrative inconvenience. It is also true, no doubt,
thatunder norm al circum stances the value of properties willusually be enhanced by
the installation of public wutilities which will serve those properties. It is also
recognized that the general street pattern in Richmond residential areas makes it
desirable to lay sewerlines across private property rather than in the streets. Sections

23. S. 3.
24. S.2(3).
25. S.53(1).
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10D and 100A, it should be pointed out, are not confined to the replacement of
septic tanks by sewer system s but can be exercised to instal public utilities generally.
W e do not believe that convenience to a municipality, or the saving of expense,
should overbear the individual's right to seek com pensation for expropriated
property. Im plicitin sections 10D and 100A is an assum ption thatno properties will
suffer a loss in value. W e think itis wrong for legislation to be enacted based on a
prejudgment of this kind. There can be no guarantee that the installation of public
utilities under sections 10D and 100A willenhance the value of every property from
which an easementis com pulsorily taken. The Com mission believes thatboth these
sections should be amended so that property owners can, if they wish, invoke the
inquiry procedure and claim com pensation under the general expropriation statute
proposed in this report. It is dangerous to make exceptions. If the making of
exceptions were to become acceptable,inroads would be made on what we believe
should be the citizen's fundam ental right and the very purpose of having a general
statute would be defeated.

The Com mission therefore recom mends:

1. A general expropriation statute be enacted embodying the proposals on procedure and compensation put forward in this report,
2. TheLands Clauses A ct berepealed,
3. The special provisions relating to procedure and compensation contained in the varions statutes conferring expropriation powers

be repealed,

4. The general expropriation statute shounld contain a provision making it expressly applicable to the Crown and the B ritish
Columbia Hydro and Power Authority Act, 1964 should be amended so as to make the
general expropriation statute applicable to the British Columbia Hydro and Power Authority,

5. Sections IOD and 100A of the M unicip alities Enabling and Validating A ct should be amended
50 as to enable property owners to invoke the inquiry procedure and claim compensation under the proposed legislation, and

6. The general expropriation statute should expressly provide that it will prevail in the event of a conflict between one of its provisions
and a provision of any other statute, whether general or special.

B. One General Tribunal

The Com mission has no doubtthata single arbitration tribunalwould produce
better results than the many individual tribunals that are now setup on an adhocbasis
under the various statutes by which they may be established. In the preceding part
of this Chapter,itwas pointed outthatthere areatleastfourteen differentprovisions
under which arbitration tribunals can now be established for the purpose of
determ ining com pensation in expropriation cases.

O ne general tribunal would achieve greater consistency and accuracy in award
making. It would be more efficient and less costly. The overall cost of a single
arbitration tribunal at the present time to deal with a relatively straight forward
com pensation claim lasting three days may run as high as $5,000 (apart from the
parties' own legal and other costs).

The choice is between conferring jurisdiction on the courts or establishing a
permanent board. The Clyne Reportrecommended the formerin preference to the
latter on several grounds. It states:*

26. P.137.
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benefits of paramount importance will accrue if the Courts hear
compensation cases. Judges are experienced in hearing and weighing evidence
and are traditionally im partial. Their reported judgments will establish a body of
precedent and authority. This in turn will facilitate settlements in cases that
otherwise might have gone to hearings.
7 It was doubted that
there was sufficient work in British Colum bia to justify the high cost of attracting

The permanent board was rejected on several grounds.

competent people to such a board. The view was expressed that the members of
such boards are not generally trained to weigh and assess evidence,the mem bers are
appointed for life and do not as a rule give speedy decisions. Furthermore, it was
stated that provision would need to be made for the appointmentby someone other
than the legislature in order tc ensure thatjustice would notonly be done butappear
to be done in cases involving the Crown.

The M cRuer Report takes the opposite position, recommending a permanent
board.® That Report states there are two main factors to be considered in
establishing a tribunal to fix com pensation:

(1) Theindependence of the tribunal,both in factand in law, from all the
parties which may have matters before it for decision;

(2) The tribunal's general competence and experience in making
decisions concerning all relevant factors.

A tribunal consisting of at least seven members, apparently all full-time, was
recommended, with provision forthe enlistm entof qualified personsto actasad hoc
members of the tribunal. The chairman and two vice-chairmen, it was proposed,
should be qualified lawyers;lay members of the Com m ission should be experienced
and qualified appraisers. All members should have a definite tenure of office, the
chairm an should have the statusand salaryofaSupreme Courtof O ntario judge,and
the vice-chairmen should be paid salaries equal to those of County Court judges.

The O ntario legislation adopted the M cRuer recommendatiun, establishing a
Land Compensation Board® to which ton lull-time mem bers have been appointed.
(A quorum consists of three). The chairman and the two vice-chairmen are lawyers
and the remainder are persons with varied business and municipal background.
N one are appraisers.

The tribunalunder the federallegislation is the newly-constituted Federal Court
of Canada, which replaced the Exchequer Court.” The latter long had jurisdiction
in federal expropriation cases. In M anitoba, the tribunal is the Court of Queen's
Bench.”

New Brunswick has had for several years a special tribunal, the Land

27. Pp.135-136.
28. Pp.1045-1047.
29. S.28.

30. Ss.29,2(1)(a).

31 Ss. 37 ,1(1)(d).
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Compensation Board, for hearing com pensation claims in expropriations.”* The
fore-runner in this respect was the United Kingdom where,in 1949, special "Lands
Tribunals" were established - one for Scotland and one for the remainder of the
United Kingdom.33

This Com mission believesthatapermanentboard would bemore effective than
the courts for several reasons:

1. Specialization

Thedevelopmentofspecialknowledge and understandingamongthemembers
of the tribunal is essential to do justice to the expropriated owner and at the same
time protect the public purse. W hile it is theoretically possible that one or two
judges could be assigned to hear allcom pensation cases, the presentorganization of
the courts makes such a system unlikely.

2. Administration

A permanent board dealing only with the one type of case would be able to
provide expeditious hearings, and in this respect would be in a better position than
the courts which already have over-crowded lists. At the present time, there is an
cight-m onth time lapse in the Supreme Court from setting down for trial to the date
of hearing in most contested civil cases. The procedural machinery of a permanent
board would also be more likely to lead to expeditious hearings: the board would
have its own special rules appropriate for hearing com pensation claim s.

It is contem plated that the board should sit in the general area where the
expropriated land is located, unless the parties to the proceedings agree on som e
other place of hearing that the board would consider appropriate.

O ne benefit of using the courts, put forward in the Clyne Report, was that the
reported judgm ents will establish a body of precedent and authority. There is no
reasor why the findings ofapermanentboard cannotdo thesame. In fact,under the
Ontario Actthe Land Com pensation Board is required to furnish the parties with written
reasons for its decisions and to publish a summary of such of its decisions and

. . . 3
reasons as the Board considers to be of general Slgnlflcancc.4

We do not agree with the Clyne Com mission that there is not enough
arbitration work to warrant setting up a board. O ntario has setup a board with ten
fulltim e mem bers, which expects to hear about 150 cases a year. Our Com m ission
estim ates that a board in British Colum bia would hear, in its initial years, about 50
cases a year, although this figure could vary with a marked change in the rate of the
Province's economic growth. Atthe presentstage of developmentofthe Province,
however, it is not likely to drop much below that figure. W hat the Com m ission
proposes for British Colum bia is a seven-m an board, consisting for the time being
of a full-time chairman and six part-time members, one of whom should be
appointed vice-chairman. The chairman or vice-chairman and two members would
constitute a quorum for the purpose of holding hearings. Thus itwould be possible,

32. See th e Land Compensation Board Act, SN .B . 1964, c. 6, and the Expropriation Act, R..S.N .B. 1952, c.77,as amended by
SN.B.1967,c.39.

33. See th e Lands Tribunal Act, 1949, 12 & 13 G eo. 6, c. 42.

34, S.30(3) and (4).
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should the need arise, for the board to have two panels sitting sim ultaneously. W hen
the work load of the board developed to warrant it, full-time mem bers should
replace the part-time mem bers.

Another criticism the Clyne Com mission made of a permanent board was that
boards are not as im partial as the courts, nor are they trained to weigh and assess
evidence. This objection can be met by the appointment of competent properly
qualified persons. This Com m ission proposes that the chairman should be a lawyer
who should be given the salary and a position com parable to a judge of the Suprem e
Courtof British Colum bia. Three of the other six mem bers should also be qualified
lawyers. One of these should be appointed as vice-chairman. The other three
members should be experienced in real estate valuation. The quorum of three
should consist of the chairm an or vice-chairman,one ofthelawyermembers (which
could include the vice-chairman where the chairman presides), and one of the
members with a real estate valuation background. In cases involving large amounts
or difficult questions, m ore than three mem bers mightsit. This would be at the dis-
cretion of the chairman. The Com mission also proposes that the membetrs of the
board should have definite tenure of office. (This last proposal was also a
recommendation of the M cRuer Com m ission, but is not provided for in the Ownzario
Act™) W e would propose that full-time mem bers (only the chairman at first) should
be appointed for a tenyear term and part-time members for a five-year term .
Appointments should be renewable and there should beamandatory retirementage.
Furtherm ore, we propose that there should be a right of appeal from the decisions
of the proposed board to the Court of Appeal on all questions of fact or law, or
both. Also, where the jurisdiction of the board or the validity of its process is
otherwise questioned, it is proposed that such matters be determined by way of a
stated case to the Court of Appeal. Provisions to that effect are contained in the
O ntario statute.”® Appeals from decisions of the Court of Appealwould, of course,
be capable of being taken in these matters to the Supreme Court of Canada as is
provided in the Supreme Court Act.”

The responses to our working paper were largely in favour of a permanent
board rather than the courts. The British Colum bia Federation of A griculture, the
Vancouver Chapter of the Appraisal Institute of Canada, and expropriating
authorities generally were in favour of the board. O n the other hand, five persons
thought the courts should be utilized. One of these argued strongly that more
em phasis should be placed on the negotiation procedure so that only "hard cases"
would go on to arbitration. If this were done, it was suggested, there would notbe
a sufficient volume of cases to warrant establishing a separate tribunal. Some of
those opposing a permanent board expressed the fear that it might not be as
objective as the courts. W e remain convinced that the permanent board would
provide the better solution. O bjectivity will not be a problem if the persons
appointed to it are able and well-qualified individuals. So far as the case load of the
proposed board is concerned, most expropriating authorities now endeavour to
reach agreement with owners in instances where reasonable settlements are a
possibility. In m ost situations, settlem ents, by purchase, are made without the
necessity of bringing expropriation proceedings. Even where proceedings are
started, settlem ents are usually reached without the need for arbitration. W e see no
reason why that situation would change. On the whole, it is only the "hard cases"

35. P.1046.
36. Ss.31,32.
37. R.S.C.1970,¢c.S19,as amended S.C.1969-70, c. 44.
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that go to arbitration now.

Several persons suggested that the functions of the board we proposed could
be combined with the functions of the Assessment Appeal Board, which is
constituted under the Asessment Equalization Act.®® T his is an interesting proposal, as the
Lands Tribunals in the United Kingdom have, apparently successfully, carried on
both these functions,as wellas others,since these tribunals were established in 1949.
Combining the two functions might wellenable the appointmentof more (if notall)
full-time members to the proposed tribunal. However, we are not aware of any
Canadian jurisdiction where the two functions are carried out by the sam e tribunal.
Also,it should be pointed outthatvaluation for assessment purposes and valuation
for expropriation, while having much in common, are not based on the same
formulae. The Com m ission believes that there may be meritin combining the two
functions, but it is not prepared to make a recommendation to that effect at this
time. A study of assessment and assessment procedures is obviously outside the
scope of this Reportand we would notpropose changesin these procedures without
having made such a study. Certainly, the combining of the two functions is
som ething to be considered in the future. M eanwhile, we consider that it is of vital
importance that the tribunal we propose should be soundly established for the
purpose of hearing expropriation arbitrations. In the light of its experience,
additional functions might be given to it at some future tim e.

W e received a num ber of suggestions regarding the com position of the board.
The British Colum bia Federation of Agriculture proposed that there should be a
member who is a farmer. One person felt that all mem bers should be lawyers, as
members withoutalegalbackground mightnotproperly weigh evidence and instead
allow their own experience in real estate to affect their judgment. The Vancouver
Chapter of the Appraisal Institute of Canada would like to see a permanent board
ofnine members, with three full-time. These three full-time mem bers should be the
chairman and a vice-chairman, both to be lawyers, and an ordinary member who
should he a qualified real estate appraiser: the part-time mem bers should consist of
three lawyers and three appraisers. A somewhat similar proposal was put forward
by the Presidentofthe Vancouver Chapter of the Society of Real Estate Appraisers,
except that there should be in addition four part-time members who would be
respected citizens from industry, com merce, education or labour. The Com m ittee
of the Real Estate Institute of British Colum bia felt it would not be a good idea to
appoint part-time appraisers to the tribunal as there would be a conflict with the
generalnature of theirbusiness. The Appraisallnstitute suggested thatappointm ents
of members be made by the Supreme Court from applications resulting from
advertising the positions available. One group suggested that the mandatory
retirem ent age be 70 and another 65. It was also said that our proposed ten year
appointment was too long to attract energetic young men and too short to attract
people who would be prepared to make a career of the position.

The Com mission believes that the proposals made in the working paper with
respectto the com position of the board are satisfactory. W e have made one change,
however,and have recommended thatthere should be a vice-chairm an, who initially
should be one of the part-time mem bers with legalbackground. This would provide
greater flexibility in the holding of hearings and enable the board to have two panels

sitting at the same time in the event that the work load of the board became heavy.

Two expropriating authorities felt that there should be an upper limit on the
damage claims (resulting from the exercise of a right of entry, not amounting to

38. See th e Lands Tribunal Act, 1949, 12 & 13 G eo. 6, c. 42, s.1.
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expropriation) that could be heard by a single member of the board. The
Department of Highways suggested that the limit be $50,000. W e would prefer to
see this as a matter of discretion on the part of the chairman,as we proposed in our
working paper. Monetary lim its tend to be artificial and soon become out of date.
In any event, we would think the chairman would not, in damage claims of this
nature approaching $50,000, designate a single mem ber to conduct the hearing.

To sum up, the Com mission recommends:

1. There should be a single arbitration tribunal for hearing all claims for compensation:

(a) Jor expropriation,

(b) injurious affection, or

(c) Sor damages resulting from the exercise of a statutory right of entry.

2. The tribunal should be a permanent board of seven members.
(a) The chairman of the board should serve on a full-time basis and be appointed for a ten-year term.
(b) Initially, the other sixc members of the board should serve on a part-time basis and be appointed for five-year terms.

(c) As the work load of the board warrants it, part-time members of the board should be replaced by full-time members.
(d) Appointments shonld be renewable, and there shonld be a mandatory retirement age.

3. (a) The chairman of the board should serve on a full-time basis and be appointed for a ten-year term.
(b) Initially, the other sixc members of the board should serve on a part-time basis and be appointed for five-year terms.
(c) As the work load of a the board warrants it, part-time members of the board should be replaced by full-time members.
(d) Appointments shonld be renewable, and there shonld be a mandatory retirement age.

4. (a) The chairman of the board and three of the members should be qualified lawyers and the other three members should he
experienced in real estate valuation.

(b) The chairman of the board should be given the salary and a position comparable to a judge of the Supreme Court of
British Columbia.

5. (a) A qunornm of the hoard for the purpose of holding heatings with respect to determining matters under paragraph i(a) and
(b) above, should consist of the chairman or vicechairman, one of the lawyer members (which conld include the

vice-chairman where the chairman presides) and one of the other members.

(b) In damage claims arising ont of the exercise of a statutory right of entry, the chairman shonld be able to designate a single
member of the board fo determine the matter.

6. (a) There should be a right of appeal from the board to the Court of Appeal on all questions of fact or law, or both.

(b) W here the jurisdiction of the board or the validity of its process is otherwise questioned, such matters shonld be determined
by way of a stated case to the Conrt of Appeal.

C. One Provincial Crown Acquisition Agency?
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It may be that there would be some merit in having a single agency of the
Crown deal with all acquisitions, or atleast all expropriations of land, by the Crown
in right of the Province. There is such an agency now with respectto the purchasing
of personal property. All personal property bought by the various branches of the
Provincial Government, with some exceptions, must be acquired through the
Purchasing Com m ission dstablished under the Purhasing Commission Act.”

The extent to which expropriating powers have been exercised in recent years
by the Provincial Government was outlined in Chapter II. The Table below shows
cum ulatively, for the five-year period from 1966 to 1971, acquisitions of land by the
various M inisters and other persons or bodies having the power to expropriate on
behalf of the Crown. Itdoes notinclude all Crown acquisitions - only those where
the power to expropriate might have been or was utilized.

39. R.S.B.C.1960,c.325.
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TABLE IV - TABLE SHOWING CUMULATIVE PROVINCIAL

CROWN LAND ACQUISITIONS WHERE POWER TO

EXPROPRIATE EXISTS FOR FIVE YEAR PERIOD 1966-1971

Crown Agency Settlem ents

N egotiated

To Arbitration

C 1 a i m s
Submitted
A cquisition

Expenditure

Lieutenant-Governor in

Council (under Housing Act) N il Nil Nil
Minister of Highways 3,568 3 9
$23,074,684.7
5
M inister of Public W orks' @ N il @
M inister of Health Services
and Hospital Insurance (under
ss. 15, 16 of Health Aci) N il N il N il
M inister of Lands, Forests, and
W ater Resources (under s. 147 of
Forest Aci) 35 N il 28,646.00
M inister of Recreation and
Conservation:
1. Parks 64 N il 2,212,300.00
2. Fish and W ildlife 8 Nil191,800.00
Provincial Civil D efence
Co-ordinator N il N il N il
British Colum bia Hydro and
Power Authority’ 4,806 9 8 ¢
23,462,000.00
British Columbia Harbours Board N il N iIN il
Pacific Great Eastern
Railway Company 60 1237,594.16
1. The Department of Public W orks does not have this inform ation readily available. The Department did

inform the Com mission, as indicated in Chapter IT, thatithas only expropriated once in the past 18 years,

in the 1965/66 fiscalyear. Italso informed us thatsince 1964 there had been 67 acquisitions by negotiated

settlem ent in the Legislature Precinct area in Victoria, ata cost of $1,076,460.

2. Data not available.

w

See Chapter II for explanation of these figure.

4. There were 144 expropriations in this period, of which 46 were settled prior to a valuator’s inquiry. O f the

rem aining 98,59 were determined by the inquiry.

It should be emphasized once again that the above figures do notinclude acquisitions
by the Crown where no expropriation powers exist. The Liquor Control Board, for exam ple,
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has the power to purchase land, and does so, but it has no power to expropriate.”

The benefits of a single acquisition agency would be that:

1. It would ensure that there was a uniform policy as to the price that
should be paid for land in the negotiating of settlem ents,

2. It would act as a safeguard against unduly high secttlements by
individual D epartm ents anxious to avoid having to go through the
various procedures proposed for the new general statute,

3. It would resultin there being a standard approach in the processes of
negotiating and dealing with the owner and the public,

4. It would enable the negotiation and expropriation processes to be
carried out by a single group of personnel, who would have a high
levelof special knowledge and understanding of land acquisition and
expropriation problem s;

5. It would serve as a focal point for review of governmental
expropriation policy.

If a single acquisition agency was set up, it would be essential that it be
adequately staffed so as to ensure there would be no undue delays to departm ents
wishing to get ahead with particular projects. Atthe same time,departments would
have to give attention to planning their schedules to avoid last minute requests for

im m ediate acquisitions.

In M anitoba,there has been a single acquisition agencysince1965.4lltis known
as the "Land A cquisition Branch", which is now a branch of the Departmentof the
Attorney General. Formerly, it was a branch of the Department of Public W orks.
W e understand that it functions very effectively.

Under the federal statute, the M inister of Public W orks is the single agent

through which the Crown expropriates.®

However, prior to expropriation, federal
government departments and other federal Crown agencies may purchase lands
them selves. The Minister of Public W orks only comes into the picture when a

purchase cannot be negotiated outside of expropriation proceedings.

In O ntario there is no single agency for Crown acquisitions generally, or for
expropriations. This may be contributing to a tendency to make settlem ents so as
to avoid the application of the procedures in the O ntario statute.

This Com m ission thinks there is much to be said for what has been done in
M anitoba. If such a mechanism were adopted, there might be some argument in
favourofexcluding the British Colum bia Hydro and Power Authority and the Pacific
G reat Eastern Railway Com pany from its am bit owing to the fact these two bodies
are established as separate corporations and function more independently than
government departm ents.

40. See The Government Liguor Act, R.S.B.C. 1960, ¢. 166, s. 137.

41. R.SM.1970,c. L40, ss. 3 efseq.

42. Ss.3,2(1)(g). Exceptas to expropriations under the Canadian National Railway Act. See s. 42 (3)(b).
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However, if it were concluded that a single acquisition agency was not
appropriate for British Colum bia at this tim e, the alternative of a single agency for
expropriations only might be considered. Such an agency would have some of the
advantages of the single acquisition agency butleave departments and other Crown
bodies free to negotiate purchases.

In response to our working paper, three provincial government departm ents
indicated to us thatthey would be opposed to a single acquisition agency, expressing
fear that delays would be encountered resulting in the holding up of their particular
projects. An individuallawyer made a similar subm ission and also applied the same
reasoning to a single department of the Provincial Governmentconducting Crown
expropriations. The British Columbia Hydro and Power Authority stated, if its
acquisitions or expropriations were to be undertaken by a single agency or
department, there would be a loss of personal contact with the owner. Hydro also
pointed out that their acquisition and damage claims are often tied together, owing
to the particular nature of their projects, and owners would naturally resent having
to deal with two agencies over something they regard as the same matter. In
addition, Hydro stated that its acquisition program me is large enough to be
conveniently handled by Hydro itself. The British Colum bia Federation of
A griculture, on the other hand, supported the conceptofasingle acquisition agency
and stated that it should apply to Hydro and the Pacific Great Eastern Railway. A
private individual m ade a sim ilar subm ission.

The Com mission was not surprised by the nature of these comments and puts
forward as recom mendations the proposals made in the working paper. These
recommendations, it should be noted,are notthatsteps should be taken to establish
a single acquisition agency or to designate a particular department to be responsible
for Crown expropriations, but that the Government give consideration to the

advantages of these procedures.
Accordingly, the Com mission recom mends:

1. Consideration be given to establishing a single acquisition agency, as a branch of an existing department of the Provincial
Government to conduct acquisitions of real property by the Crown in right of the Province.

2. As an alternative, consideration be given to designating an existing department of the Provincial Government to have responsibility
Jor the conducting of expropriations by the Crown in right of the Province.



CHAPTER VI INITIAL PROCEDURES

A. General

The decision to expropriate the property of an individual is an adm inistrative
decision of policy - a political decision in which the interests of the individual are
sacrificed to the general interests of the com m unity.

————— M cRuer Report!

The McRuer Report recommended two important general procedures to
safeguard the individual from the abuse of the exercise of the power to cxpropriate:2

1. The Approval Procednre - T his provides for the confirm ation or otherwise by
a politically responsible "approving authority" of the initial decision
to expropriate.

2. The Inquiry Procedure - T his provides for the holding of an inquiry to hear
objections to the proposed expropriation.

The two procedures are related, butare notentirely dependenton one another. The
recommended approval procedure was to apply whether or not the inquiry
procedure was invoked. O n the other hand, itis essential to the inquiry process that
there should be a reconsideration of the initial decision to expropriate, once an
inquiry has been held.

These two recommended procedures were adopted in the O ntario legislation,3
and also later in the Federal*and M anitoba®statutes. They are discussed below .

B. Approval Procedure

In British Colum bia, the exercise of approxim ately half of the existing powers
of expropriation now requires some form of authorization, consent or approval, as
the inform ation contained in Table I indicates. In m ost instances, the approving
authority is the LieutenantG overnor in Council. There is little consistency in the
requirem ent. For example, the Liecutenant-Governor in Council initiates the
expropriation process under the Department of Highways Act, but plays no role in expropri-
ations under the Highway Act. Another illustration is expropriation for rights-of-way.
The Lieutenant-Governor in Council must approve expropriations by the British
Colum bia Hydro and Power Authority under the British Columbia Hydro and Power Authority Act, 1964:
the M inister of Com m ercial Transportm ustsanction the location oflines for railway
rights-of-way under the Railway Act, the construction of pipe-line rights-of-way under
th e Pipe-linesAct, and rights-of-way for mining under the MinesRight-ofway Act, all of w hich may

1. P.991.

2. Chap. 66.
3. Ss. 4-8.

4. Ss.9,11-13.

o

Ss.3,8-9,Schedule A.
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involve expropriations - although sanction of the actual expropriations for these
purposes is only required under the last of these statutes: no approvalis required by
anyone expropriating under the ForestActto obtain a right-of-way for the transportation
of forest products.

The M cRuer Report states:

the power of expropriation is such an infringement on civil rights that
jealous and vigilant attention should always be given to the question of upon
whom it should be conferred. The less responsible to public opinion a particular
body maybe,the more reluctantly should the powerofexpropriationbe conferred
on it. The same principle should dictate the choice of the approving authority.°

The Reportrecommended thatallexpropriations be subject to the approvalof
a politically responsible person or body. W ith the exception of municipal
expropriations, the approving authority is in all cases a M inister of the Crown and
usually the M inister responsible for the adm inistration of the particular actin which
the expropriation poweris contained. For exam ple,the Minister of Education is the

approving authority for school board expropriations.’

M unicipalities were made an exception, since they are self-governing and their
councils elected. Accordingly,the Reportconcluded they should be held responsible
for their decisions.®* The same principle did not apply to schoolboards as, owing to
the presence oftwo schoolboard system s (the public schooland the separate school)
with two groups of electors, the power to expropriate mightbe exercised in respect
of lands of persons other than electors.” In British Colum bia, the power to
expropriate is only given to the public schoolboards so that this difficulty does not
arise here.

Table D in the M cRuer Report sets out in detail the recom mended approving
authorities."

The Ontario legislation followed, on the whole, the recommendations of the
Report. Elected schoolboards were,however, made approving authorities for their
own expropriations rather than the Minister of Education, as recom m ended.!

The new Manitoba statute has included an approval ptocedure much the same
as Ontario's.” In Manitoba, the procedure is one of

"

confirming" rather than
"approving". The Federal Act also contains a procedure by which the notice of
intention to expropriate is either "confirmed" orabandoned. Underthe Federal A ct,
the M inister of Public W orks is the sole confirming authority (as well as the sole

6. P.992.

7. Pp. 993 efseq.

8. P.999.

9. Pp.1000-1001.

10. Pp.994-998.

11. Ss. 4-8.

12. Ss.3,8-9,Schedule A.
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expropriating authority).?

The courts, it should be pointed out,are not suitable bodies for the purpose of
approving orauthorizing the exercise of expropriation powers. The M cRuer Report
was criticalof 1966 O ntario legislation which required the authorization by a county
or district court judge of the exercise of the power to expropriate by conservation
authorities, hospitals and universities. The judge had to be convinced that the
expropriation was reasonably necessary for the purposes of the applicant. The
Report pointed out, quite properly in our view, that the decision to authorize was
essentially political and that the courts should not be put in the position of having
to decide what route a highway will follow or whether itis necessary to take land for

: 1
educational purposes.'

The approval procedure serves two distinct functions:

1. It ensures that a politically responsible person or body will assum e
responsibility for every expropriation, and

2. It enables further consideration to be given to the need for ecach
expropriation, which is essential where the inquiry procedure has
been invoked.

This Com mission endorses the principle thata politically responsible person or
body must accept responsibility for every expropriation that takes place in this
Province. W here the expropriating authority is a politically responsible person or
body (such as a M inister of the Crown or a municipal council), there is no need, of
course, fora differentperson orbodyto be the approving authority. There is already
somebody who hasassum ed politicalresponsibility. The approvalprocedure in such
instances nevertheless serves, as it does in expropriations generally,as a mechanism
for turning a proposed expropriation into an actualexpropriation,and also provides
an opportunity for reconsideration of the need for expropriation.

W here the inquiry procedure has been broughtinto operation, is it wrong that
the expropriating and approving authority should be one and the same? W ould it,
as was asked in the M cRuer Report, turn the inquiry procedure into a "form ality

devoid of any real guarantee of adm inistrative justice to the owner because the
expropriating authority is asserting its rightand at the sam e tim ¢ is acting as judge"?®
The McRuerReportanswered both questions in thenegative,pointing outthatitwas

not intended that the approving authority should act as "a judge in the traditional

"

sense and decide applications according to law"." The decision of the approving au-
thority must be based on policy and the purpose of the inquiry is to give owners an

opportunity to be heard. In addition, with the inquiry and approval, expropriation

decisions "should be better considered and should be made with a better
understanding of all the relevant facts".”

13, Ss.9,11-13.

14. Pp.991-993.

15. P.1003.

16. Ibid.

17. lbid. For a case in which the approval (after a negative report by an enquiry officer) was challenged, see

Walters v . Essex County Board of Education (1971), 20 D .L.R. (3d) 386.
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This Com mission ptoposes that there should be an approval procedure along
the lines recom mended in the M cRuer Report, and adopted in O ntario and
M anitoba. It proposes an inquiry procedure later in this chapter.

In the response to our working paper, no one questioned the principle that a
politically responsible person or body ought to take responsibility for approving
every expropriation.

In the working paper, the Com mission noted that there were two groups of
expropriations with which we had difficulty in deciding who should be theapproving
authority expropriations by m unicipalities and schooldistricts. Should the m unicipal
councils and schoolboards betheapproving authorities of theirown expropriations,
as is the case in O ntario and M anitoba? The members of these bodies are, after all,
responsible to the local electorate. O n the other hand, the Com m ission felt there
was som ething to be said for making the M inister of M unicipal A ffairs the approving
authority for municipal expropriations and the Minister of Education for school
district expropriations. Having a central approving authority might bring some
desirable uniform ity in the approach to expropriation of the 144 municipalities
(excluding 28 regionaldistricts) and 77 schooldistricts thatare scattered throughout
the Province."” Injustice would be more likely to be rem edied through the approval
procedure where it can be spot-lighted for allto see. N evertheless, there is a con flict
in political responsibility here. Are the wishes of a local electorate, on a subject
w hich is within local jurisdiction, to be overborne by a Minister of the Crown
representing the provincial electorate? In its working paper, the Com mission
expressed the hope it would receive comment on this point that would assist it to
reach the right conclusion. At that stage, the Com mission was inclined to
recommend thatthe approving authorities be the M inister of M unicipal A ffairs and
the M inisterof Education. Itpointed out,however,thatregionaldistricts established
under the Municipal Act clearly should not be approving authorities in respect of their
expropriations since members of regional boards may be appointed rather than
elected.”

The majority of those responding to our plea for help on this question were in
favour of the municipal councils and schoolboards acting as approving authorities.
M unicipal officials in particular, envisaged delays and also objected in principle to a
differentlevelof government being broughtinto the process at that particular stage.
John Morden,one of the leading authorities in expropriation law in Canada,thought
"it would be an unfortunate intrusion into local government responsibility, and the
dem ocratic im plications thereof,to make municipaland schoolboard expropriations
subject to the approvalof members of the Provincial Cabinet". It was also pointed
out that, in many instances, the local authority would be in a much more
knowledgeable position to decide what would be in the best interests of the locality
than a M inister of the Crown and, also, that the local authority, being directly
politically responsible to the particularlocality,would likely be m ore sensitive to local
com plaints. The British Colum bia Federation of A gricultureand D ean W hite,on the
other hand, preferred ministerialapproval. D ean W hite pointed outthatthe powers
of local authorities are already subject to the supervision and control of the
Provincial Government in a variety of ways.

O ur final conclusion is that, both in practice and principle, it would be
preferable to have municipal councils and school boards be approving authorities.

18. See Table IT.

19. Ss. 769,771 e seq.
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A's Stark, J. recently stated, of the approval function of school board mem bers in
O ntario, in Walters v . Essex County Board of Education, " ... they have been elected to office for the
very purpose of making such decisions".” W e should be carefulto pointoutthatthis
does not mean that we propose there should be any change in the existing au-
thorizations required in the exercise of municipal counciland schoolboard powers,
w hich were noted in Table I. In so far as regional districts are concerned, we believe
that the M inister of M unicipal A ffairs should be the approving authority since those
bodies may have appointed membersand thus maynotbe directly responsible to the
clectorate.

A table of proposed approving authorities is set out below. G enerally, the
proposed approving authority is the Minister of the Crown responsible for the
adm inistration of the statute containing the particular expropriation power. It may
be helpful to com pare this table with Table I.

In the event that a single agency of the Crown was given the responsibility for
conducting Crown expropriations,the proposed approving authorities would rem ain
the same.

N o approving authority is designated for expropriations under the HealthActand
the Cwil Defence Act, since the emergency circum stances which are a prerequisite to
expropriations under these two statutes would necessitate im m ediate expropriation.
G enerally, in these situations, there would be no time for the approval and inquiry
procedures to operate. Under both these statutes, the Lieutenant-Governor in
Council must authorize the expropriations so that political responsibility is at that
level.

[TABLE VV OMITTED]
M iscellaneous
In respect of expropriating powers other than those set out above:
(1) W here there is a Minister of the Crown with the responsibility for the
adm inistration of the statute containing the expropriation power, that
Minister should be the approving authority.

(2) In all other cases the Attorney-General should be the approving authority.

Summary - To sum up, the Com mission recom mends:

1. The general expropriation statute should contain an approval procedure
under which a politically responsible "approving authority" mustapprove
or disapprove the initial decision to expropriate by an expropriating
authority.

2. The approving authorities should be as set outin Table V.
3. W ritten reasons for the decision of the approving authority should be
made available to the parties to the expropriation and any persons who

objected to the proposed expropriation at an inquiry.

C. Inquiry Procedure

20. (1971),20 D .L.R. (3d) 386, atp.392.
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1. General

There has always been an understandable and deep-seated resentment on the
partofthe owners whose property has been expropriated thatthe action has been
taken without their consent and without a hearing. The right to a hearing is
fundam ental justice.

In addition to reasons based on fundamental justice, a right to be heard will
tend to produce expropriation decisions which will reflect more consideration for
the rights of the owner and produce better plans, without sacrificing matters of
vital public interest.

————— McRuer Report?

The chief purpose of the inquiry procedure recommended in the M cRuer
Report is, as has already been pointed out, to provide the owners with an
opportunity to be heard. The inquiry is notto deal with the question of whether the
decision to undertake a particular project was right, but whether the decision to
expropriate particular property for that project was the right one.

The M cRuer Report states:

The merits of the expropriating authority's general policy should not be
considered relevant ... The necessity of the work should be assumed and treated
as being beyond comment.?

The place for questioning general policy is elsewhere - the Legislature, the
council meeting, the media, and ultim ately at the polls.

W hat should be considered at the inquiry is:

The soundness and fairness of taking the particular piece of land described in
the expropriation plan ... The public interest and the interests of the owner must
be considered. Evidence and comment on this issue, and on related issues such
as the feasibility of the m odification of the expropriation plan, or alternative sites
or routes, or the taking of a lesser estate or interest in the land, should be
relevant.”

Itwasrecommended thatthe role of the inquiry should notbe decision-m aking.
The person holding the inquiry should reportto the approving authority a sum m ary
of the evidence and arguments of the contending parties, its findings of fact, and its
opinion on the m erits. The approving authority then would review the report and
decide whether ornctto approve the expropriation, with or without m odifications.”
The approving authority was to make its decision on grounds of policy - it might
reject the findings of the inquiry but, if it did so, the approving authority would have
to bear the political consequences of its decision.

21. P.1002.

22. P.1007.

23. Ibid.

24. Pp.1004,1007-1008.
25. P.1008.
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The McRuer recommendations were im plem ented in the O ntario statute,*and
later follow ed in the Manitoba Act” The O ntario enactment provides that an inquiry
officer shall inquire into whether the proposed expropriation is "fair, sound and
reasonably necessary in the achievementof the objectives of the expropriating auth-
1.28 "sound".”

ority"' The Manitoba provision om its the word

The federal statute also contains an inquiry procedure but under it the inquiry
officer is not required to come to an opinion on the merits. The inquiry officer's
teport is sim ply to state "the nature and grounds of the objections made".” The
position of the expropriating authority is not made a matter for the inquiry officer
to consider and the Actdoes notprovide for either an appearance or submission by
the expropriating authority. Apparently the reason for excluding a requirement that
the inquiry officer make a finding on the merits was that it would be improper for
the tribunal to conclude that the M inister of Public W orks had been wrong in
making the decision to expropriate, a basically political decision for which the
M inister must take responsibility politically. W e think such reasoning shows an
undue regard for the position of the M inister and even suggests an infallibility on his
part. W eagree with the M cRuer Report's conclusion’thatthe opinion of the inquiry
officer should be helpful to the approving authority in making its decision. Under
the federal statute, the approving authority and the expropriating authority are the
same, i.e., the M inister of Public W orks. The M inister is required, on request and
after confirming a notice of intention to expropriate, to furnish a person who
objected with a copy of the hearing officer's reportand, where effect was not given

to the objection, a statem ent of the M inister's reasons for his decision .?

This Com mission proposes thatan inquiry procedure sim ilar to thatadopted in
O ntario and M anitoba should be adopted here.

There had been 122 requests for inquiries under the O ntario statute by May 1,
1971. We understand that inquiry officers had found that the proposed
expropriation was not fair, sound and reasonably necessary in som e six instances.
There is a general feeling among those involved in expropriating in O ntario that the
procedure isa very usefulone. In giving an opportunity to owners to have a hearing,
amuch healthier relationship is created between the person whose property is being
taken and the expropriating authority. In most instances the expropriations will
continue, as the above figures indicate, butthe intervention of an independent third
person who concludes,in effect,thatthe expropriation isjustifiable forthe objectives
of the expropriating authority, can have the very desirable consequence of clearing
the air of ill-feeling. Furtherm ore,and perhaps m ost significantly,the very existence
of the inquiry procedure is making expropriating authorities more careful in the
preparation of their plans and has resulted in m ore consideration being given to the

position of owners. The expropriating authorities them selves regard this as a

26. Ss.6-8.

27. S.9 and Schedule A

28. S.7(5).

29. Schedule A, s. 6(2).

30. S.8.

31. P.1008.

32. S.11.
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desirable result.

W e understand that there have been no inquiries held yet under the Manitoba Act.
Three objections in connection with a St. Lawrence Seaway expropriation at St.
Catherines in O ntario resulted in the only hearing thathas so far been held under the
Federal Actby Septem ber of this year.

The Com mission recognizes that the inquiry procedure it proposes may, in
certain situations, come too late in the day to have any real meaning. The O ntario,
M anitoba and Federalinquiry procedures (as wellas the procedure we propose) can
only be invoked where expropriation proceedings have been commenced. Thus,
where a number of properties are required for a particular project, many of those
properties may be putchased by negotiation without the necessity of starting
expropriation proceedings. It is only against the "hold-outs" that expropriation
proceedings will be started. By the time that expropriation proceedings are begun,
it may be im practical to make a change and no doubt such a state of affairs would
influence both the inquiry officer and approving authority involved. The most
obvious kind of expropriation where this would occur would be in respect of
rights-of-way for roads, transm ission lines or pipe-lines. But it could also occur
where properties were being acquired in a city block for re-development, or for a
schoolor park. For this reason,a number of persons have suggested to us that the
inquiry procedure should come into operation before expropriation proceedings
were initiated.

Perhaps the ideal position, and perhaps the most extreme one, would be to
require expropriating authorities to hold an inquiry before acquiring any lands for a
particular project. Such an inquiry could extend to the undertaking itself as well as
to its location. In some instances, such as the redevelopment of a particular city
block, the two concepts cannot be separated and in other instances, such as the
construction of an expressway,itwould be more realistic to considertheundertaking
and its location at the same time.

The problem the Commission is faced with is the extent to which an
expropriation statute should be a vehicle for imposing procedures on the ecarlier
stages of the processes by which projects are undertaken. If one takes an overall
view of an undertaking from the time that proposals for itare first made to the tim e
when itis com pleted, or all the consequences of its com pletion have become mani-
fest, the expropriation aspects are only a segment of the total process. W hile this
total process is a continuous one and the position of the citizen should be
safeguarded throughout the process, we have concluded that this report should be
confined to the expropriation aspects. W e think it would be a mistake to enlarge the
scope of the proposed statute so as to include the decision-making processes of all
the various types of expropriating bodies in initiating projects. This would
necessitate a very carefullook atthe long-range plans some expropriating authorities
have for property acquisitions, particularly municipalities, and the financial
consequences of having to com m itthem selves so farin advance (bearing in mind the
recommendation we make later that expropriating authorities should be required to
expropriate where public knowledge of their plans has had a depressing effect on

property values).

M eanwhile, we believe that the inquiry procedure we propose is a step in the
right direction and will play a useful role for the reasons mentioned earlier.

2. The inquiry officer



The M cRuer Report tecommended that the inquiry should be held by a single
inquiry officer and that inquiry officers should, to be independent,be appointed by

the Attorney-G eneral on ecither an ad hoc or permanent basis.®

The Ontario Act follow s that proposal.®

It provides for the appointment by the
Attorney-G eneral of a chief inquiry officer and such inquiry officers as he deem s
necessary. The chief inquiry officer is an Assistant Deputy Minister in the
Department of Justice and the role of chief inquiry officer is one of a number of
functions he carries out. (He is also, for exam ple, Queen's Proctor.) He holds no
inquiries him self. There are no full-tim e inquiry officers, but there is a roster of
some 60 throughout the Province, appointed to conduct inquiries on an adhocbasis.
Most of these are practising lawyers, although there are some appraisers, and
businessm en with Court of Revision experience.

T he Federal Act provides for the appointment by the Attorney-General of a
35 .
It is

understood that this system willbe somewhatlike Ontario's. The hearing officer at

"suitable person" who is not in the public service to be the hearing o fficer.
the first inquiry, held at St. Catherines, was a local practising lawyer.

A member of the Civil Justice Subsection made the point to us that without
public confidence in the political independence of the inquiry officer, the inquiry
procedure would becom e a farce. To ensure independence,he suggested the inquiry
officers, and the chief inquiry officer, should be appointed by an independent
non-political person, such as the Chief Justice of the Supreme Court.

The Com mission agrees that the inquiry procedure must have the confidence
of the public. Butwe do notbelieve thatthe appointmentofinquiry officersis a task
w hich should be thrustupon the ChiefJustice. W e believe thatthe Attorney-General
should have this responsibility. W e also believe that inquiry officers should be
selected from the legal profession, whose training, skills, and professionalapproach
should enable them to conduct hearings that the public will regard as being fair and
im partial.

The Commission therefore recommends that the inquiry procedure be
established on the same basis as in O ntario, exceptthatthe proposed statute should
stipulate that inquiry officers should be appointed from the legal profession.

3. Who can object?

Should anyone be entitled to object and be entitied to an inquiry or should it
only be those whose property is being expropriated?

The Ontario® and M anitoba” statutes perm it objections only to be made by
those with property interests heing expropriated (and in the case of M anitoba, those
whose lands may be injuriously affected). Under the federal legislation, any person

33. Pp.1004-1005.

34. S. 7.

35. S. 8.

36. S. 6.

37. Schedule A, ss. 5-6.

-89-



may object although he is required to state "the nature of his interest in the m atter

of theintended expropriation".”® Apparently,itwas contem plated thatconservation
groups, and other bodies and persons having no direct property interest should be
entitled to object to any proposed federal expropriation. There is a provision in the
federalstatute under which a hearing offer may disregard an objection if he considers

. . . . . : g
it "frivolous or vexatious or is not made in good faith".”

It will be recalled that the hearing officer under the federal statute only reports
on the "nature and grounds of the objection",while underthe O ntario and M anitoba
legislation the inquiry officer expresses an opinion on whether the proposed
expropriation is justifiable to achieve the objectives of the expropriating authority.
Under the Ontario and M anitoba enactments the "objective" of the expropriating
authority is not a relevant issue. Presumably, however, objection can be expressed
to the purpose of an expropriation at a federal hearing.

This Com m ission agrees with the approach taken in O ntario and M anitoba.
The function of the inquiry procedure should be to deal with the issue of whether
the expropriation of the particular land is necessary to meet the intention or plan of
the expropriating authority. W hether thatintention or plan itselfis proper or justifi-
able should not be an issue at the inquiry.

Itmay be that there should be greater consultation by expropriating authorities
w ith the public and interested parties in the decision-making processes relating to
whether particular projects should be undertaken. But to have wutility such
consultation should occur well before expropriation proceedings have been begun.
Some sortof hearing procedure regarding land use would be an exam ple of this kind
of consultation. The recently established Environment and Land Use Com m ittee

40

may hold public inquiries of this nature,” (although such inquiries are not form ally

tied in with the taking of expropriation proceedings under any statute).

Finally, it should be pointed outthatthe inquiry procedures under the O ntario,
M anitoba and federal statutes can only be invoked where expropriation proceedings
have been commenced. Thus, if the expropriating authority is able to negotiate
settlem ents with all the owners entitled to com pensation without having to initiate
expropriation proceedings, there can be no inquiry. In such circum stances, in the
case of the Federal statute, this means that persons withouta compensable interest
do not have the opportunity to call for an inquiry. However, such persons would
have had an opportunity if expropriation proceedings had been commenced in
respect of one property.

Since the inquity procedure envisaged for this Province by the Com m ission is
one which would be directed at the question of whether a particular expropriation
was justifiable for a conceded objective, we have concluded that the inquiry
procedure should be available only to persons whose property interests are being
expropriated or are, or would be, injuriously affected. If, at some future time, an
inquiry procedure is adopted by which hearings are held prior to the acquisition of
any property for a specified project, and particularly if that hearing was to deal with
the merits of the projectitselfas wellas its location, then itmightwellbe appropriate
for persons or groups not having property interests directly affected by the project

38. S. 7.
39 S.8(5)
40 SB.C.1971,c.17,5s.4
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to have the right to such hearings.
4. Urgency: Dispensing with the inquiry

The Com m ission doesnotbelieve thatthe introduction of an inquiry procedure
willunduly delay projects. Although there are no tim e requirem ents for conducting
hearings under the O ntario statute, the inquiry process in thatProvince usually takes
abouta month. Under the Federal Acta hearing officer must report within 30 days
of his appointment.”

N evertheless,the Com m ission recognizes,as the M cRuer Reportdid,thatthere
may be situations in which urgent conditions may make it desirable to dispense with
the inquiry procedure. The McRuer Report recommended that the
Lieutenant-Governor in Council have the power to dispense with inquiry in a
"proper case" if the econom ic interests of the Province might suffer.” The Ontario Act
provides that the Lieutenant-Governor in Council may, "in special circum stances

where he deem s it necessary or expedient in the public interest to do so"

dispense
. . . . . 43 . . .. . .
w ith the inquiry procedure in a particular case.” Similar provisions are contained in

the M anitoba®and Federal®statutes.

It would be hoped that any government would only reluctantly exercise these
dispensing powers. So far as we are aware, the M anitoba and federal governm ents
have yet to do so. In the first two and a half years of experience under the Onzario Act,
the dispensing power has been used on five occasions. In most of these cases the
expropriation had been considered by the O ntario Municipal Board when the
funding was arranged and, in some cases, the M inister of M unicipal A ffairs had
approved the project prior to expropriation. In one particular case, the inquiry
provision was dispensed with where an easement was required across an ownert's
property to hasten the installation of water mains in order that an Old Age Home
could have adequate sanitary and fire protection at the earliest possible mom ent.

The Com mission proposes that a provision similar to that in the O ntario
legislation should be adopted.

5. Summary - To sum up, the Com mission recom mends:
1. The general expropriation statute should contain an inquiry procedure under which persons counld object to a proposed expro-
priation.
2. The function of the inquiry procedure should be to determine whether a proposed expropriation is fair, sound and reasonably

necessary for the purpose of achieving the objectives of the expropriating anthority.

3. Amn inguiry shonld be condncted by a single inquiry officer.

4. There shonld be a chief inquiry officer and a roster of inquiry officers, all appointed by the Attorney-General.
41, S.8(4)(d).
42. Pp.1002-10053.
43. S.6(3).
44. $.9(7)(a).
45. S.8(11).
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10.

The function of the chief inquiry officer, who should be an official in the Department of the Attorney-General, should be to assign
inquiry officers to particular inquiries.

The inquiry officers, other than the chief inquiry officer, should not be civil servants and should be appointed from the legal
profession in such number as the Attorney-General deems necessary (to conduct inquiries on an ad hoc basis).

The inquiry procedure should be available to persons whose property is to be expropriated or whose property is likely to be
injurionsly affected.

The Lieutenant-Governor in Conncil should have the power to dispense with the inquiry procedure in special circumstances where
it wonld be necessary or expedient in the public interest to do so.

The chief inquiry officer should be able to cancel an inquiry if the expropriating authority has been notified in writing by all the
persons invoking the inquiry procedure that they no longer wish an inquiry to be held.

Copies of an inquiry officer's report shounld be made available to the parties to the expropriation and persons who objected to the
expropriation at the inquiry.
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CHAPTER VII NEGOTIATION PROCEDURE

A. Introduction

In all expropriations, there will be some attem pt made by the expropriating
authority to negotiate a settlement. In some instances, there will have been offers
to purchase made prior to the commencement of expropriation proceedings. The
volume ofcom pensation claim s handled by arbitration tribunalsnow depends on the
success of these negotiations.

The Com mission does not wish to suggest that it would be desirable for every
expropriation to be settled. Ifno claim s were going forward to arbitration, this could
well mean that expropriating authorities were paying too much. The taxpayer, who
must shoulder the financial responsibility of providing fair com pensation in
expropriations for public purposes, should not be expected to pay whatever the
expropriated landowner demands.

N evertheless, the Com mission does believe that there are two substantial
benefits to be gained from settlements, as opposed to arbitration:

1. Settlem ents will generally save the expropriating authority money, time,
and staff resources. The costs of arbitration are avoided and the author-
ity's staff can devote their energies to other matters.

2. It is probably true to say that the expropriated property owner will feel
m ore fairly treated where he has reached an agreement with the
expropriating authority rather than where he feels com pelled to go on to
arbitration. It should be an objective of every expropriating authority to
reduce to a minimum the kind of ill-feeling that can arise through
expropriation.

Accordingly, the Com mission considers that it is desirable to achieve as many
settlem ents as possible, provided thatexptropriating authorities are notpaying morte
than what the law requires of them .

W ith this aim in mind, then, should the general statute contain a provision for
a formal negotiation procedure, either on a2 mandatory or voluntary basis? The
O ntario, M anitoba and federal statutes all do so. The negotiation procedures in
these enactm ents are quite different; they are outlined below.

B. Federal

Section 28 of the Federal Act provides for mandatory negotiation by a single
negotiator by the service ofa notice to negotiate by either the expropriating authority
(the M inister of Public W orks) or the owner on the other. The procedure therefore
will be by-passed if neither party serves the notice. It has yet to be utilized.

The procedure maybecommenced within 60 daysofmaking the statutory offer.
O nceithas been begun no arbitration proceedings may be started or continued until
60 days have elapsed, unless the negotiator has m eanw hile reported to the M inister
thathe has been unable to effecta settlementand has sentacopy ofhisreportto the
owner.
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N egotiators (or one negotiator) are appointed by the Governorin Council, on
the recom mendation of the Attorney-Generalof Canada. They mustnotbe persons
em ployed in the Public Service. It is expected that they will be persons with real
estate background. W hen a notice to negotiate has been served, the M inister of
Public W orks refers the particular expropriation to one of the negotiators appointed
by the Governor in Council. The negotiator has 60 days from the service of the
notice to negotiate to report to the M inister on his success or failure.

The function of the negotiator is to "endeavour to effect a settlement of the
com pensation payable". To this end,he shall meet with the respective parties, make
such inspection of the land as he deem s necessary, and receive and consider any
appraisals, valuations, or other written or oral evidence on which either party relies,
whether or not such evidence would be adm issible in court proceedings. Evidence
of anything said or of any adm ission made in the course of a negotiation proceeding
is not adm issible in subsequent arbitration proceedings.

The view has been expressed that the 60-day period for serving the notice to
negotiate is not sufficiently long. It has heen suggested that there may be occasions
when it could be useful to call in a negotiator when proceedings are further
advanced.

It is understood that the function of the negotiator will be to encourage the
parties to come together atan amount they find mutually acceptable, rather than to
impose his view of a suitable figure.

Criticism has been made of the fact thatitis the M inister of Public W orks who
chooses the negotiator to deal with a particular m atter. Since he is the M inister who
initiated the expropriation proceedings and who has made the statutory offer, it
would at least appear somewhat more im partial if another Minister of the Crown,
perhaps the Attorney-General, was making the selection.

C. Ontario

O ntario expropriation legislation has had a com pulsory form al negotiation
procedure since 1965. Itapplies unless both parties have agreed to by-pass it.! O nly
in a few instances is such an agreement reached. These usually occur where large
amounts are involved and both parties believe arbitration is inevitable.

A board of negotiation is established by the Act, consisting of two or more
members appointed by the Lieutenant-Governor in Council.? There are now seven
members of the board, the chairman and vice-chairman being full-time and the
others part-time. N one are lawyers or appraisers, but all have experience in real
estate.

The board is required to proceed in a "summary and informal manner to
negotiate a settlement of the compensation". It is to meet with the parties and is
required to inspect the land.” There has been an increasing trend for persons to
appear before the board with solicitors and appraisers. It is estimated that 95 per

1. The Expropriations Act, 1968-69,S .0 . 1968-69,¢c.36 S.26. (Seealsos. 9a of The Expropriation Procedures Act, 1962-63,S .0 .1962-63,
c.43,as amended by S.O.1965,c.38.)

2. Ibid. | s. 27 (1).

3 Ibid., s. 27 (4).
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centappear with solicitors and 65 per cent with appraisers.
W hereno settlem entisreached,arbitration proceedings maybecommenced "as

though the negotiation proceedings had not taken place".* N o time lim it is placed
on the board as to the length of the negotiations. N or is it required to report, as is

the federal negotiator, on success or failure.

The general approach of the board is to hold very inform al hearings, and they
do so in the area where the property is situated.” The board uses whatis referred to
as a "kitchen table" approach. M eetings are usually held in hotel room s or hom es.
The holding of hearings in m unicipal offices is avoided. Two mem bers of the board
constitute a quorum . Thus the board is able to run severalteams of two atthe same

tim e.®

The board makes no form al written recom mendation, but it does put forward
arecommended figure. N otes are kept of what goes on.

The McRuer Report recognized the value of the negotiation procedure:’

The beneficial effect of the procedure is that it forces the parties to meet
together to discuss any unresolved differences. N egotiations are conducted in an
atm osphere of inform ality. Freedom of discussion is prom oted, without prejudice
to any subsequent proceedings.

During the year 1970, the board had 232 applications, 51 of these involving the
O ntario Departmentof Highways and 33 the M unicipality of M etropolitan Toronto
- these two expropriating authorities having the greatest number of applications.

In the first six months of 1970, 94 meetings of the board were applied for. In
respect of these applications, there were:

2 settlem ents prior to the board meecting;
49 settlements following the board meecting;
23 prtoceeding to arbitration;

15 still negotiating, and

5 unascertainable, meeting cancelled, ctc.

Itis,of course,im possible to say how many of those which were settled would have
been settled without the intervention of a formal negotiation procedure. This
Com mission feels thatthe resultis quite im pressive. Acquisition officials in both the
O ntario Department of Highways and M etropolitan Toronto have expressed the
view that the negotiation procedure is serving a useful purpose.

D. Manitoba

M anitoba has had, since 1965, a Land Value Appraisal Com mission, the
function of which is som ewhat similar to O ntario's Board of N egotiation.

4. Thid., s. 27 (6).

w

Ibid., s. 27 (3).

6 Ibid. | s. 27(2).

7. P.1020.
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The Com m ission is established under The Land Acquisition Act. 1t is to consist of not
more than six and not fewer than three members appointed by the Lieutenant
Governor in Council.®* There is, at present, a chairman, vice-chairman, and three
othermembers,allof whom are part-time. Four have realestate experience and one
is a lawyer. Two members constitute a quorum and the Com mission may sit in

9
panels.’

The function of the Com mission is to determine an amount which, in its
opinion, represents due com pensation in two situations:

1. W here lands are being acquired by the Crown under ThelLand Acquisition Act, o r

by two specified utilities."

2. W here lands are being expropriated un d er The Expropriation Act.™!

In the first of these situations,the Crown or the utility as the case may be,or the
owner of the land being acquired, may apply to the Com mission for determ ination
of the compensation. In the second situation, either the expropriating authority or
the owner may apply. Thus,under ThelLand Acquisition Act ap plications m ay be made to the
Com mission before expropriation proceedings have been started. This apparently
occurs in at least 90 per cent of the cases to which that Act applies, i.e., essentially
Crown acquisitions. M unicipalities and other bodies, to which that Act does not
apply, cannot therefore go to the Com mission until after a notice of expropriation
has been given.

The consequences of the Com m ission's certification of the amountitconsiders

due com pensation are:
1. The owner is not obligated to accept the amount certified,

2. The certification of the amount is not to be referred to in any
subsequent arbitration proceedings,

3. The taker shall not pay other than the amount certified, unless the
Com mission approves ora differentamountisdetermined as payable
in subsequent arbitration proceedings.

W e understand that, in respect of the third consequence referred to above, the
Crown considers thatitmust pay the amount certified if the owner wishes to accept
that amount. The two statutes, however, do not require in positive term s the
payment in such circum stances: they both state the proposition negatively - that
payment of a different amount shall not be made. Since this is the case, the
procedure established is a mixture of negotiation and arbitration. The Com m ission's
function is to determine whatis due com pensation, rather than attem ptto bring the
parties together at a mutually agreeable figure. The determination of the
Com mission is not binding on the owner, butis on the expropriator (at least to the
extent that he must not pay a different amount, except as may be awarded in

8. The Land Acquisition Act, S .M . 1965, c. 43,s.11: R.S.M.1970,c.L40,s.11.
9. R.SM.1970,c. L40,s.11(7)(9).

10 Ibid. | s. 12 (1) .

11. The Expropriation Act, R .S .M . 1970, c.E190 ,s. 15(1).
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subsequent arbitration proceedings).

In practice, the Crown applies to the Com mission as a matter of course. It is
too early to tell whether all other expropriating bodies will do the same. Thus it is
a rarity for an owner to apply to the Com m ission.

The Com mission's hearings are quite inform al. D uring the yearending April21,
1971,the Com mission was asked to dealwith 1,367 properties. O fthese, 1,077 were
covered by agreements between the Land Acquisition Branch and theowners. These
agreements were placed before the Com m ission for approval.

E. Conclusion

The Com mission believes thatthere is much to be said for having a negotiation
procedure form ally provided for in the statute. The introduction of a third person
orbodyinto the bargaining process would undoubtedly facilitate settlem ents in som e
situations, with a consequent financialsaving,and could have a generally good effect
in reducing the amount of ill-will that can build up in expropriation cases.

Atthe same time,the Com mission is reluctantto put forward as a proposalthe
relatively elaborate negotiation procedures that have been adopted in O ntario and
M anitoba - the board of negotiation and the Land Value Appraisal Com mission. It
would prefer to see the sim pler, although untried, federalsolution - with either party
to expropriation proceedings having the right to call in a single negotiator.

A number of objections were raised to our negotiation procedure proposal, as
we expressed it in our working paper - mainly by persons who are engaged in
negotiating on behalf of expropriating authorities. It was feared that the form al
negotiation procedure would undermine theinformalnegotiations carried on directly
between the expropriating authorities and owners. If it became known that more
compensation mightbe obtained through formalnegotiation,ownersmightnottake
the inform al negotiations seriously. The same fear could be expressed with regard
to the provision for arbitration. W e think the fear would not be justified, if
expropriating authorities make sound offers in the first place. There appears to have
been no problem in this respect in O ntario.

Our proposal was also questioned on the ground that public expropriating
authorities mightbe putin a difficult position in the expenditure of public funds, if,
as a resultofthe formalnegotiation, they settled ata higher figure than the statutory
offer. This, it was said, would indicate that they were paying more than what they
had thought was justified when the statutory offer was made. This would not be
such a problem for private expropriations (for pipe-lines, for exam ple), where a
comm ercial firm mightbe prepared to pay an additionalamountso thatitcould act
on with its project and without regard to whether it was paying one owner on one
basis and other owners on a different basis. Certainly, we agree that it is desirable
for owners to he paid on the same basis,and expropriating authorities should strive
to do so. But one of the realities of the expropriation process is that the
expropriated owner who feels he is entitled to more than he has been offered is
entitled to take his chances by going to arbitration. If he is successful, then whatof
the owners who have already settled on a different basis? It may be that
expropriating authorities should in som e situations be prepared to go back to the
owners with whom they have settled and pay them more. We have made no
recommendation to that effect in this report, because we believe it would be too
adm inistratively com plicated.

On the other hand, merely because an expropriating authority has made a
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statutory offer thatitbelieves was justifiable,does notmean thatthe authority might
nothave erred or thatthere wasnotsome room for a difference of opinion as to the
valuation. There would be nothing to prevent the authority from making a higher
offer, after the statutory offer, without the benefit of the formal negotiation
procedure we propose. However, the Com mission believes that the use of the
formal procedure may, in some cases, result in making the expropriating authority
realize it did not make a good enough statutory offer or that, at least, it would be
justified in paying som ething more. The proposed function of the negotiator, it
should be pointed out,is to effect a settlem ent, baving regard to the formula for compensation laid down in the
general statute.  1f the expropriating authority, or the owner for that matter, feels the
negotiator is trying to bring the parties together at a figure which is not justifiable,
they are under no obligation to settle at that figure and can go on to arbitration.

The suggestion has been made that the formal negotiation procedure we
propose confuses conciliation and arbitration. This seems to come from our
proposal that the negotiator, if he is unable to effect a settlem ent, should at the end
of the negotiation period, advise the parties what he considers would be the
appropriate compensation. This is in no sense intended to be a substitute for
arbitration. It merely would give the parties a figure to think aboutprior to going on
to arbitration. Itis conceivable it mightbe helpfulin effecting a settlementas direct
negotiations continue from the time that the formal negotiation procedure is
concluded to the start of the arbitration proceedings.

It was suggested to us that the functions of the inquiry officer and the
negotiator mightbe combined in one person, who would be a sortofexpropriation
ombudsman. Thiswould bearespected and knowledgeable person appointed by the
Supreme Court. Having the functions com bined would save time and expense. The
"ombudsman" would investigate whether the expropriating authority was being
unreasonable or unfair. In respect of com pensation, if the "ombudsman" thought
the authority was being unreasonable, then, but only then, would the owner be
entitled to have his legaland appraisalcosts paid by the expropriating authority. W e
do not agree with this suggestion. W hen an owner is having his property taken
without his consent, we firmly believe that he should be entitled to be advised as to
his rights by his own lawyer and to have an appraisal made by an appraiser of his
choice. W e also believe that the inquiry and negotiation procedures serve
fundam entally different purposes, for which different skills are needed.

Another objection was the delay that might be caused in the determ ination of
com pensation. In our working paper, we proposed that the procedure could be
invoked atany time from the making of the statutory offerofcom pensation untilthe
matter was setdown for hearing by the arbitration tribunal. In order to avoid the use
of the negotiation procedure as a delaying tactic, we have altered that proposal so
that the negotiation procedure could only be invoked within thirty days of making
the statutory offer, except with the consent of the parties.

The Com mission rem ains convinced thata formalnegotiation procedure should
be included in the proposed general expropriation statute. The very fact that an
independent third person brings the parties together will, we feel sure, produce
settlem ents in som e instances. The success of the procedure will, of course,depend
on the appointment of persons who are highly-skilled in negotiating and who have
asound understanding of the principles of com pensation in expropriation m atters.

The Com mission would therefore recom mend:

Initiation of Procedure
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1. Either the owner or the expropriating authority should have the right to invoke a formal negotiation procedure.
2. The procedure be initiated by the service by one party on the other of a notice to negotiate.

3. The procedure be available for 30 days from the making of the statutory offer of compensation by the expropriating authority, or
beyond that time with the consent of the parties.

4. When the expropriating anthority has served or received a notice to negotiate, it shall immediately notify the Attorney-General.
Negotiators

1. There be a panel of negotiators appointed by the Lientenant-Governor in Council.

2. The negotiators be appointed on a part-time basis and be paid on a per them basis; they should not be persons to whom the

Civil Service A ct applies.

3. When the negotiation procednre is invoked by a party the Attorney-General should refer the matter to one of the negotiators
appointed by the Lientenant-Governor in Council.

4. The cost of the negotiator should be borne by the expropriating anthority.
Negotiation Procedure

1. Ounce the negotiation procedure becomes operative no arbitration proceedings shall be begun or continued until 60 days has elapsed,
or such longer period as the parties may agree upon.

2. In the event that a settlement is not reached within the 60-day period, or such longer period as may have been agreed upon, the
negotiator shall report in writing at the end of the period applicable to both the parties what, in his opinion, wonld be the
appropriate compensation.

3. The function of the negotiator should be to endeavonr to effect a settlement of the compensation, having regard to the provisions for
compensation in the general statute.

4. The negotiator should meet with the parties or their authoriged representatives, make such inspection of the land as he thinks
necessary, and receive and consider any appraisals, valuations or other written or oral evidence submitted to him on which either

party relies (whether or not such evidence would be admissible in proceedings before a conrt).

5. Evidence of anything said or of any admission made in the course of a negotiation procedure shonld not be admissible in any
arbitration proceedings.
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CHAPTER VIII COMPENSATION TRIBUNAL PROCEDURE

In Chapter V, the Com mission proposed that a permanent board, consisting
initially of a full-tim e chairm an and six part-time mem bers,should be established for
the purpose ofdetermining com pensation payable. Proposals were also made in that
chapter with respect to quorum and appeals.

In general, the Com mission believes that the procedures in the O ntario

legislation would be satisfactory to follow.'

1. Hearing location

The board should hold its hearing in the general area where the relevant lands
are located, unless the parties agree on some other place of hearing that the board
would consider appropriate.’

2. Board staff

There should be adequate clericaland secretarial supportstaffso thatthe board
can operate efficiently and expeditiously. The board should have a registrar, who,
with such other officers and em ployees as are considered necessary, should be
appointed under the Civil Service Act.”

3. Evidence

The board should have the power to summon witnesses and require them to
testify,and to require the production of documents. The procedure for the enforce-
ment of the power to require the giving of evidence and the general conduct of the
hearing should be the same as in O ntario.*In that province,a member of the Land
Compensation Board may certify the alleged offence to the High Court, which may,
after holding an inquiry into the alleged offence, punish the offender as if he had
been guilty of a contem pt of court.

A full statem ent of the proposed evidence in chief to be given by any expert
witness whom a party intends to call at the hearing, should be filed with the board
and served on the other party or parties to the hearing at least 10 days before the
hearing begins. Surprise evidence should notbe an elementin the proceedings. In
addition,an exchange of the proposed evidence of expert witnesses should have the
effect of cutting down the length of hearings by enabling the parties and the
members of the board to be better prepared when the hearing commences. A rule
in the Federal Court of Canada, which we proposed be adopted in our working
paper, requires the statement to be set out in an affidavit.” We are now convinced
that the requirement of an affidavit would be an unnecessary nuisance and that an

1. Seess. 28-31.

2. See O ntario statute, s. 28(4)(b).
3. See O ntario statute, s. 28 (7).

4. S.28(5).

5. Rule 482.
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exchange of statements would be sufficient. The requitement should be that no
party may adduce the evidence of an expert witness except with the leave of the
board, unless he has filed and served a statement of the proposed evidence as
indicated above. W here the expertwitness isan appraiser,the statementofevidence
would be his appraisal report. This would be preferable to the O ntario provision®
that requires parties to serve other parties with copies of appraisal reports upon
w hich they intend to rely at the hearing. W e understand that som e solicitors in that
province have taken the position that they do not intend to rely on the appraisal
report but on the direct evidence of the appraiser,and thus are under no obligation

to serve the appraisal report on the opposing side.

The O ntario statute confines the number of expert witnesses thata party may
call to three, except where the board gives leave to call more.” The Manitoba
legislation restricts each side to one witness,unless the judge otherwise orders,except
thatone additionalexpert witness on each side may be called to testify as to the value
ofminesand mineralsordamages for business disturbance.® The Com m ission thinks
thatitwould be sufficientif each party was entitled to call two expert witnesses, with
the board being able to give leave to call additional witnesses.

The board should be able to make rules governing its practice and procedure
and the exercise of its powers. Before coming into effect the rules should be
approved by the Licutenant-G overnor in Council.” These rules would probably be
sim ilar to those of the Ontario Land Com pensation Board." The rules deal with
such matters as pleadings, service,examination for discovery,the mannerofmaking
applications, and settling orders.

In addition to the expert witnesses which each side may call, the board should
be able to appointexperts to assistitin interpreting evidence of a specialor technical
nature. The function of such experts,itshould be em phasized, would notbe to give
evidence,butto assistthe arbitration tribunalon evaluating evidence given by others.

At the hearing, all oral evidence should be recorded and, together with such
documentary evidence and other materials received in evidence by the board
constitute the record.

4. Avwailability of Reasons

The board should furnish the parties with written reasons for its decisions.” Tt
should also be required to prepare and periodically publish a sum mary of all its

decisions, and the reasons therefor. The O ntario statute® only requires such
6. S.29(1).
7. S.29(2).
8. S.40.
9. S.28(6).
10. O ntario Reg. 484/70, made Nov.20,1970.
11. See O ntario statute, s. 30(2).
12. See O ntario statute, s. 30(3).
13. See O ntario statute, s. 30(4).
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sum m aries to be published as the board considers to be of general public
significance. W e think the board should be required to publish all its decisions. It
would be of particular im portance in the first few years of the board's functioning
for all its decisions to be known.

To sum up, the Com mission recom mends:

1. Hearing Location - The board should hold its hearing in the general area where the relevant lands are located, unless the parties
agree on some other place of hearing that the board wonld consider appropriate.

2. Board Staff - The board should have a registrar, and adeqnate clerical and secretarial staff, all of whom should be appointed nunder
the Civil Service A ct.

3. Evidence
(a) The board should have the power to summon witnesses and require them to testify, and to require the production of
documents.

(b) Except by leave of the board, a party should not be entitled to adduce the evidence of an expert witness at the hearing,
unless he has filed with the board and served on the party or parties at least 10 days before the hearing begins, where the
excpert is an appraiser, a copy of the appraisal report and, in all other cases, a full statement of the proposed evidence.

(c) Each party should be entitled to call two expert witnesses, with the board having power to grant leave to call additional
experts.
(d) The board shonld have the power to appoint experts to assist it in interpreting evidence of a special or technical nature.
4. Rules - The board should have the power to make rules, subject to the approval of the Lientenant-Governor in Council, governing

its practice and procedure and the exercise of its powers.

5. Contempt - Where a person fails to comply with an order of the board with respect fo the giving of evidence, or does any other thing
that would have amounted to contempt in a court of law, a member of the board should be able to certify the offence to the Supreme
Court, which should be able, after holding an inquiry into the alleged offence, to punish the offender as if he had been gnilty of a
contempt of court.

6. Reasons

(a) The board should furnish the parties with written reasons for its decisions.

(b) The board should prepare and periodically publish a summary of all its decisions, and the reasons therefor.
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CHAPTER IX BASIC PROCEDURAL STEPS AND TIMING

A. General Procedures
1. Introduction
(a) General

The Com mission has carefully reviewed the general procedural provisions
contained in the O ntario, M anitoba and federal statutes and considered their
suitability for adoption in this Province. W e have endeavoured to propose
procedures which are fair to the owners of expropriated property and are workable
from the point of view of expropriating authorities. The tim e in which the various
procedures must be followed has been an im portant element in our consideration.
If procedures are to be adopted which will ensure fair treatment to owners of
property, it is inevitable that expropriation will take longer than it does at present.
This will mean that expropriating authorities will have to plan ahead the
im plem entation of their projects m ore than many of them do now. Such a result is
not without its advantages.

The proposed procedures would only come into operation, of course, when
expropriation proceedings were commenced. It is to be expected that nearly all

acquisitions will be, as they are now, achieved by negotiated settlem ents.
(b)) The eight steps

There are eight basic procedural steps:

1. N otice of Intention to Expropriate,
2. the Inquiry,

3. Approval,

4. E xpropriation,

5. the Statutory O ffer and Payment,
6. N egotiation,

7. A rbitration, and

8. Possession.

Steps two and six may be by-passed. No one may wish to invoke the inquiry or
negotiation procedures, or the Lieutenant-Governor may order that the former be
dispensed with.

(c)  Periods of concern
The length of particular expropriation proceedings will depend on various

factors, including whether the inquiry or negotiation procedures are brought into
operation.
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There are three main periods of concern:

1. From the date of the notice of intention to expropriate to the time at
w hich the expropriating authority can take possession.

The length of this period is im portant to the expropriating authority that wishes to
geton with its undertaking. Itis also im portantto the expropriated owner who must
find and move to alternative prem ises.

2. From the date of expropriation to the date of the statutory offers.

It is im portant that the expropriated owner be put in funds as soon as practically
possible in order that he be able to acquire other premises.

3. From the date of expropriation to the date of the determination of
the com pensation.

This period is not as im portant as the other two. The expropriated owner will
generally have received, under the procedures proposed, the large part of the
com pensation that will ultim ately be determined as payable, some time before the
arbitration takes place. W here an arbitration award is finally dealt with in the
Supreme Courtof Canada,two or three years may have elapsed since the date of ex-
propriation. G enerally, the Com mission considers that arbitration proceedings
should follow on after expropriation as soon as reasonably possible and that delays
should be avoided.

(d) __Land Registry system

W here an interest in land is being expropriated, the owner of the land should
be entitled to know precisely whatis being taken from him . There is no satisfactory
justification for expropriating authorities being entitled to acquire property by
expropriation on a basis thatdoesnotmeetthe requirem ents that the LandRegistryActim -
poses on the public generally. The purtpose of those requirem ents is to facilitate
dealings in land through a system of guaranteed title. This system is backed up by
survey requirements so that there will be a reasonable degree of certainty as to the
extent of the land owned under a particular title. British Colum bia is fortunate in
having one of the most advanced land registration system s in the world and, as the
population of the Province continues to grow and land use intensifies, itis im portant
to preserve the advantages of that system .

W here land is to be expropriated, the notice of intention to expropriate (dealt
w ith later in this chapter) should be deposited in the appropriate Land Registry
O ffice and noted on the title of the relevant property. This will enable persons
dealing with the property to know, at the earliest stage possible, that the property is
subject to expropriation proceedings. This is the procedure laid down in the federal
legislation,'and which we proposed in our working paper.

The land to be expropriated should be described in the notice of intention to
expropriate in such a way that it will meet the requirem ents of the Land Registry Act. 1f
those requirements can be met by a description in words, that should be sufficient.
However,if the requirem ents can only be metby the preparation ofaplan,then such
a plan should be prepared and attached to the notice of intention to expropriate.

Expropriating authorities which are concerned with the construction of
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rights-of-way for highways, transm ission lines and pipe-lines pointed out to us, in
response to our working paper, the practical difficulties of carrying out a survey,
according to existing Land Registry requirem ents,priorto expropriation proceedings.
The construction process, particularly with respectto highways,usually results in the
loss of surveyor's stakes, necessitating a re-survey once the construction is finished.
The current general practice of the Department of Highways is to expropriate any
necessary lands,carry outthe construction on the basisofan engineering survey and,
once construction is com plete, to have a final survey done by a British Colum bia
Land Surveyor.

The procedure proposed in our working paper is generally desirable. It is
practicalwhere theland to be expropriated has already been surveyed. W e recognize,
however, that there may be practical problem s where land to be taken has notbeen
surveyed, particularly with respect to rights-of-way. W hat we now propose is that
in certain cases a preliminary plan be acceptable. Those cases and the standards to
w hich a preliminary plan should conform should be established by specialregulations
under the Land Registry Act. The preliminary plan should be followed by a final proper
survey after construction has been com pleted, although it might be wise to have a
tim e lim it. T his should be dealt with by the specialregulations. The O ntario statute,
it might be noted, makes special provision for single-pole transm ission lines being
built by O ntario Hydro.? The exception enables O ntario Hydro to file a prelim inary
plan,buta finalplan of an O ntario land surveyor mustbe registered within two years

in substitution.

O nce the approving authority had approved the proposed expropriation, a
notice of the approval would be deposited for registration in the Land Registry
O ffice. O n its registration, title would vest in the expropriating authority. This
would be the momentat which expropriation occurs. Itis by this process that the
transfer of title occurs under both the federal and O ntario statutes.” Under the
Federal Act, vesting occurs on registration of the notice of confirm ation and, under
the O ntario legislation, on the registering of a plan within three months of the

granting of approval by the approving authority.

2. The eight procedural steps
An outline of the eight basic procedural steps is given below:
(a)  Notice of intention to expropriate

E xpropriation proceedings should be commenced by the giving of a notice of
intention to expropriate by the expropriating authority, as follow s:

(1) By depositing the notice in the appropriate Land Registry O ffice,

(ii) By serving a copy of the notice on each registered owner whose
property interests are to be expropriated,

(iii) By publishing the notice once a week for three weeks in a newspaper
having general circulation in the locality where the lands to be
expropriated are situated, and

2. S.9(5)

3. S.13 and s. 9 respectively.
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(iv) Byapplying forapprovalto theappropriateapprovalauthority, where
such authority is a different person or body than the expropriating
authority,by serving a copy of the notice on the approving authority.

The notice of intention to expropriate should describe the lands to be
expropriated in amanner thatmeets the requirem ents of the LandRegistryAct, as discussed
carlier in this chapter. W here these description requirements can only be metby the
preparation of a plan, the plan should be attached to, and be deemed a part of, the
notice. In the case of advertising the notice, it should be sufficient to refer to such
a plan as being on deposit in the Land Registry office and by identifying the land
affected by a description in words.

Service of the notice of intention on a registered owner should be effected
personally or by registered m ail addressed to the person to be served at his last
known address. W here he is served by registered m ail, the advertising requirement
will be a safeguard.

Even where personalservice on registered owners has been effected, we believe
thatadvertising is essentialto ensure thatallother persons who mightbe affected by
the proposed expropriation might be given notice. There may be, for exam ple,
persons holding unregistered deeds or mortgages, or there may be tenants with
unregistered leases.

W here a notice of intention to expropriate has been deposited in a Land
Registry O ffice, the Registrar of Titles should be required to make an entry on the
appropriate certificate of title to that effect.

The copy of the notice of intention to expropriate served on each registered
owner should be accom panied by a statement setting out:

(1) the owner's right to invoke the inquiry procedure and his entitlement
to costs for legal and appraisal advice,

(ii) the name and address of the relevant approving authority,

(iii) the relevant statutory provision which authorizes the proposed
expropriation, and

(iv) adescription of theundertaking for which the property is to be taken.

W e feel thatitis of vitalim portance thatowners be made fully conversant with their
rights. Expropriating authorities may well wish to give owners further assistance
such as translation services where there are language difficulties or lists of housing
that may be available for alternative accomm odation.

(b) The inquiry

The inquiry procedure was discussed in Chapter VI. A person wishing to
invoke the inquiry procedure should be required to notify the approving authority
in writing within 30 days of being served orthe publication of the notice for the third
tim e, whichever is the later.

A fter receiving such notification, and when the time for making objections in

respectto the expropriated land haselapsed,the approving authority should refer the
notice to the chiefinquiry officer who should forthwith assign an inquiry O fficer to
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hold a hearing, notifying the expropriating authority and the person objecting that
he has done so.

W ithin 10 days of his assignm ent for this purpose,the inquiry officer should fix
a time and place for a hearing and send copies of the notice of hearing to the expro-
priating authority and all persons who were entitled to a notice of the intention.

The inquiry should be held and the inquiry officer report to the approving
authority within 30 days of his assignm ent to hold that inquiry. This is the period
allowed under the Federal Act.* There may be occasions where 30 days would be
insufficient, and we would therefore propose that the chief inquiry officer have
power to extend the period.

O n receiving the report,the approving authority should send forthwith a copy
to each of the parties to the inquiry.

(c) __Approval

The approving authority should approve or disapprove the proposed
expropriation:

(i) W here no inquiry has been held, within 60 days after the time for
invoking the inquiry procedure has elapsed,

(ii) W here an inquiry has been held, within 60 days after the reportof the
inquiry officer was received by the approving authority.

W here the approving authority does notapprove the intended expropriation within
these times, the expropriation prtoceedings should be discontinued. Umnder the
federal statute, if confirm ation is not made within 120 days from the day the notice
ofintention to expropriate was given, the intention to expropriate is deem ed to have
been abandoned.’

W here the approving authority has approved or disapproved a proposed
expropriation, a copy of the notice of approval or disapproval, as the case may be,
together with written reasons for its decision, should be sent forthwith to:

(i) Allpersons who were served with anotice ofintention to expropriate,
and

(ii) the expropriating authority where the expropriating and approving
authorities are different persons or bodies.

Under the federal statute, the confirming authority is required to furnish written
reasons,on the requestof a person who objected to the expropriation, where effect

has not been given to the objection.®

The approving authority should also send the notice of approvalor disapproval
to the Registrar of Titles of the appropriate Land Registry office.

4. S.8(4)(d).
5. S.9(1).
6. S.11.
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(d)  Expropriation

On receipt of a notice of approval, the Registrar of Titles should forthwith
register the notice. The registration of the notice should vest the title to the
land in the expropriating authority.

The issuing of a certificate of title to expropriating authorities should be as
determined by regulation under the LandRegistryAct. A ccountmighthave to be taken of
the possibility of abandonment by the exptropriating authority. Possibly the
regulations might provide that a Registrar of Titles would issue a certificate of title,
on application therefor by the expropriating authority, if he is satisfied that the tim e
in which abandonment might occur had elapsed.

O n receiptofanotice of disapproval,the Registrar should delete the entry made
on the relevant certificate of title in respectto the notice of intention to expropriate.

The date of valuation for compensation purposes should be the date of
registration of the notice of approval.

W ithin 30 days of the registration of the notice of approval, the expropriating
authority should serve the expropriated owner with a notice of expropriation.

(e) Offer and payment

W here no agreement as to com pensation has been reached, the expropriating
authority should be required, within three m onths after the registration of the notice
of approval, and before taking possession,

(i) to serve on the expropriated owneran offerin fullcom pensation,and

(i1) to offer im m ediate payment of 100 per cent of the market value of
the lands expropriated, on the basis of an appraisal by the
expropriating authority, without prejudice to the owner's right to
claim additional com pensation under the arbitration proceedings.

A copy of that appraisal should be sent with the offer. It has been suggested to us
that requiring the appraisal to be sentis unfairly making the expropriating authority
disclose its position. W e do not agree with that view. An expropriation is not like
ordinary litigation. W e believe that the expropriating authority should disclose the
basis of its offer so that the owner will know what has and has not been taken into
accountin arriving at the statutory offer. W hile the Com mission considers thatsuch
disclosure is essential to the fair treatment of the owner whose land is being taken
against his will, we also believe that disclosure should lead to a greater num ber of
settlem ents, which is a desirable objective.

The expropriating authority should be able to apply to a judge of the County
Courtin which the lands are situate for an extension of the offer period, where it is
im practical to make and serve the offers referred to above in such period. Failure
to serve the offers in time should notinvalidate the expropriation but should result
in interest being payable to the owner from the date of registration of the notice of
approval.

These are similar to the procedures laid down in the O ntario and federal
statutes. M ode of payment is dealt with in Chapter X V.
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(f) __ Negotiation

Either the expropriating authority or an expropriated owner should be able to
invoke the negotiation procedure, by which a disinterested third person should
attem pt to negotiate a settlement between the parties. The proposed negotiation
procedure is dealt with in Chapter V II.

(g)  Arbitration

Either the expropriating authority or an expropriated owner should be able to
invoke the arbitration procedure.

Subject to the invoking of the negotiation procedure, the arbitration procedure
should be available any tim e after the statutory offer has been made.

Claim s for injurious affection should be brought within two years after the
damage was sustained. That is the period that the Com mission has tentatively
concluded in its Lim itations Project as being mostappropriate for property damage
actions generally. Claim s for disturbance damage should be made as prescribed in
the com pensation provisions.

(h)  Possession

The expropriating authority should be able to require possession of the
expropriated land by service on the expropriated owner of a notice for possession,
specifying the date on which possession is required.

The date for possession should be at least three months after the date of the
serving of the notice of possession. This is the period set in the O ntario  statute:
under the federallegislation 90 days is the basic period,butpossession may be taken
imm ediately by the Crown where the owner was not in occupation on the

registration of the notice of confirm ation.?

An expropriating authority should be able to serve a notice of possession any
tim e after the date of expropriation.

An expropriated owner should be entitled to give up possession any tim e after
the date of expropriation, on notifying the expropriating authority.

An expropriating authority should be able to apply to a judge of the appropriate
County Court for an carlier date of possession than that specified in the notice of
possession,and an expropriated owner should be able to apply for a later date. The
judge should be em powered to fix an earlier or later date as he considers appropriate
in all the circum stances.

The expropriating authority should not be able to take possession unless:
(i) the statutory offer to pay has been made, and

(ii) where the statutory offer to pay has been accepted by the owner,
payment to him has been made by the expropriating authority.
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It will have been noted that the negotiation and arbitration procedures do not hold
up the obtaining of possession.

W here the expropriating authority becom es entitled to take possession and is
metwith resistance or opposition to its taking possession,the expropriating authority
should be able to apply to a judge of the appropriate County Court for a warrant
directing the sheriff to take possession. The judge, before making the order, should
hold a hearing, with notice of the hearing to be given to such persons as the judge
may direct.’

Some expropriating authorities expressed the view thatthe three-m onth period
is too long where the lands are unim proved, unused, or unoccupied. O bviously,
there is a difference between the taking of a person's home, forcing him to move,
and a strip-taking foraright-of-way from unused barren lands in the wilderness. The
problem is what should be the special category and how should it be defined? W e

" "

can foresee endless argum ents arising outofwords such as "unim proved","unused",
and "unoccupied". After very careful consideration, we have concluded that the
fairest and sim plest solution is to require three months' notice. The safety-valve is
the proposed procedure by which an application could be made to a judge for earlier
possession. There should be no difficulty in obtaining an order for ecarlier possession
in instances where the land is unused and there is urgency on the part of the

expropriating authority.

The British Columbia Federation of Agriculture drew our attention to the
problem oflong-term program mes thatmay be involved in farming,suggesting that
the three-m onth possession rule should only be invoked in special circum stances.
W e do not think that it would he fair to create a longer period for possession. It
should be pointed out that the notice of intention to expropriate will usually have
been given atleast two months prior to the notice for possession and in most cases
inform al negotiations will have been going on for some time prior to that. In
addition, an owner could always apply for an extension of time. So far as loss of
cropsis concerned, this would be taken into accountin awarding the com pensation.

To sum up, the Com mission recom mends:
1. Notice of Intention to Expropriate

(a) Expropriating proceedings shonld be commenced by the giving of a notice of intention to expropriate by the expropriating
anthority, as follows:

(z) By depositing the notice in the appropriate Land Registry Office,
(i) By serving a copy of the notice on each registered owner whose property interests are to be expropriated,

(i1) By publishing the notice once a week for three weeks in a newspaper having general circulation in the locality
where the lands to be expropriated are situated,

(iv) By applying to the appropriate approval authority, where such authority is a different person or body from the
expropriating anthority, by serving a copy of the notice on the approving anthority.

(b) The notice of intention to expropriate shounld describe the lands to be expropriated, in a manner that meets the general
requirements of the L. and R egistry A ct, except in those instances where regulations under the 1. a n d
Roegistry A ct prescribe that a preliminary plan will be acceptable.

9. Sees. 41 of the O ntario statute, and s. 35 of the federal statute.
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(c) In the case of publishing the notice, it should be sufficient, where the description is by plan, to refer to such a plan as being
on deposit in the Land Registry Office and by identifying the land affected by a description in words.

(d) Service of the notice of intention on a registered owner should be effected personally or by registered mail addressed to the
person to be served at bis last known address.

(e) W here a notice of intention to expropriate has been deposited in the Land Registry Office, the Registrar of Titles shonld
be required to make an entry on the appropriate certificate of title to that effect.

1] The copy of the notice of intention to expropriate served on each registered owner should be accompanied by a statement
setting out:
(z) the owner's right to invoke the inquiry procedure and his entitlement to costs for legal and appraisal advice,
(i) the name and address of the relevant approving authority, and
(ii1) the statutory provision which authorizes the proposed expropriation, and
(iv) a description of the undertaking for which the property is to be taken.

The Inquiry

(See also Chapter 1)

()

()

()

()

(¢)

(@)

()

A person wishing to invoke the inquiry procedure should so notify the approving authority in writing within 30 days of
being served with the notice of intention to expropriate or the publication of the notice for the third time, whichever is later.

Alfter receiving such notification, and when the time for making objections in respect of the excpropriated land has elapsed,
the approving aunthority should refer the notice to the chief inquiry officer who should forthwith assign an inquiry officer
t0 hold a hearing, notifying the expropriating aunthority and the person objecting that he has done so.

Within 10 days of his assignment, the inquiry officer should fix a time and place for a hearing and send copies of the
notice of hearing to the expropriating anthority, where it is not the approving anthority, and all persons who were entitled

10 be served with a copy of the notice of intention to expropriate.

The inquiry should be held and the inquiry officer report to the approving authority within 30 days of his assignment to
hold the inquiry, or such further period as the chief inquiry officer may deem necessary for the holding of the inquiry.

Oun receiving the report, the approving anthority shounld send forthwith a copy of it to each of the parties to the inquiry.

Approval (See also Chapter 1)

The approving anthority should approve or not approve the proposed expropriation:

(2) where no inquiry has been held, within 60 days after the time for invoking the inquiry procedure has elapsed,
and

(i) where an inquiry has been beld, within 60 days after the report of the inquiry officer was received by the
approving anthority.

Where the approving authority does not approve the intended expropriation within these times, the expropriation
proceedings shonld be discontinued.

W here the approving anthority has approved or disapproved an intended expropriation, a copy of the notice of approval
or disapproval, as the case may be, together with written reasons for its decision, should be sent forthwith fo:
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(z) all persons who were served with a copy of the notice of intention to expropriate, and

(2i) the expropriating anthority, where the expropriating and approving authorities are different persons or bodies.
(d) The approving authority should also send the notice of approval or disapproval to the appropriate Registrar of Titles.
Expropriation
(a) On receipt of a notice of approval, the Registrar of Titles should forthwith register the notice.
(b) Registration of the notice should vest the title to the land in the expropriating authority.

(c) The issuing of a certificate of title to the expropriating authority for the lands expropriated should be governed by
regulation under thel. and Registry A ct.

(d) Within 30 days of the registration of the notice of approval, the expropriating anthority should serve the expropriated
owner with a notice of expropriation.

(e) Oun receipt of a notice of disapproval, the Registrar shounld delete the entry made on the relevant certificate of title with
respect to the notice of intention to expropriate.

Offer and Payment

(a) Where no agreement as to compensation has been reached, the expropriating anthority should be required, within three
months after the registration of the notice of approval, and before taking possession:

(2) to serve on the expropriated owner an offer in full compensation, and
(i) to offer immediate payment of 100 per cent of the market value of the lands expropriated, on the basis of an
appraisal by the expropriating aunthority, without prejudice to the owner's right to claim additional compensation
under the arbitration proceedings.
(b) A copy of the appraisal on which the offer is based should be sent to the owner with the offer.
(c) The expropriating anthority should be able to apply to a judge of the County Court in which the lands are sitnate for an
extension of the three-month offer period, where it is impractical to make and serve the offers referred to above in such

period.

(d) Failure to serve the offers in the prescribed time should not invalidate the expropriation, but should result in interest being
payable to the owner from the date of registration of the notice of approval.

Negotiation (See Chapter 1711)
Arbitration

(a) Either the expropriating anthority or an expropriated owner should be able to invoke the arbitration procedure at any
time after the statutory offer has been made, subject to the invoking of the negotiation procedure.

(b) Claims for injurious affection should be brought within two years from the time that the damage was sustained.
Possession

(a) The expropriating anthority should be able to require possession of the expropriated land by serving on the expropriated
owner, at any time after the date of expropriation, a notice of possession specifying the date on which possession is required.
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(b) The date for possession should be at least three months after the date of serving the notice of possession.

(c) An expropriated owner should be entitled to give up possession any time after the date of expropriation, on notifying the
expropriating anthority.

(d) Amn expropriating anthority should be able to apply to a judge of the appropriate County Conrt for an earlier date than
that specified in the notice of possession, and an expropriated owner should be able to apply for a later date, with the judge
having power to fix an earlier or later date as he considers appropriate in all the circumstances.

(e) The expropriating authority shonld not be entitled to take possession unless the statutory offer to pay has been made and,
where that offer has been accepted, payment has been made to the owner by the expropriating authority.

0 (z) Where the expropriating anthority becomes entitled to take possession and is met with resistance or opposition
1o its taking possession, the expropriating authority shonld be able to apply to a judge of the appropriate Connty
Conrt for a warrant directing the sheriff to take possession.

(2i) The judge, before making such an order, should hold a hearing, with notice of the hearing to be given to such
persons as the judge may direct.

B. Special Procedures
1. Civil Defence Act Health Act

Since expropriations under these two statutes willonly take place in em ergency
situations, it follows that the initial inquiry and approval procedures can have no
application. N or can the procedure relating to possession apply in these special
circum stances because possession would usually be required.

The expropriating authority in these instances should be required to serve on
ownersanoticeofexpropriation im m ediately after the expropriation hastaken place.
W ithin 30 days afterthe expropriation,the expropriating authority should register the
notice in the appropriate Land Registry O ffice,accom panied by a description of the
lands expropriated. The Registrar should register the notice of expropriation in the
same way as he would, in other cases, register a notice of approval.

Onceanowner hasbeen served with such anotice of expropriation,the general
procedural provisions relating to com pensation should apply.

The Com mission recom mends:

1. Expropriations under the C ivil D efence A ct andthe H ealth A ct be exempt from those provisions of the
general expropriation statute relating to the notice of intention to expropriate, and the inquiry and approval procedures.

2. The excpropriating anthority in expropriations under these two statutes should be required to serve on the expropriated owners a
notice of expropriation immediately after the expropriation has taken place and, within 30 days after the expropriation, the
expropriating anthority should register the notice in the appropriate Land Registry office, accompanied by a description of the lands
expropriated.

3. The Registrar of Titles should register the notice of expropriation in such instances in the same way as he wonld, in other cases,
register a notice of approval.

4. Once an owner had been served with a notice of expropriation, the general procedural provisions relating to compensation should

apply.

2. Damage Claims
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O wners making claims for damages resulting from the exercise of a statutory
right of entry, not amounting to an expropriation, should make their claim s in the
manner prescribed by rules laid down for that purpose by the general arbitration
tribunal. The tribunal should lay down the rules with respect to pleadings, service
and proceedings. W e believe that it would be helpful for the negotiation procedure
to be available and we so recommend.

The Com mission recom m ends:

1. Omwners making claims for damages resulting from the exercise of a statutory right of entry, not amounting fo an expropriation,
shonld do so according to rules laid down for that purpose by the general arbitration tribunal.

2. Either the person making the claim, or the person against whom the claim is made, should be able to invoke the negotiation
procedure within 30 days of making a claim in accordance with paragraph 1 above.

3. Petrolenm and Natural Gas Act, 1965

W hether or not the grant of a right of entry by the Board of Arbitration under
th e Petroleum and Natural Gas Act, 1965 am ounts to an expropriation,the com pensation payable
should be based on the proposed formula for compensation applicable to
expropriation. The negotiation and arbitration provisions of the proposed statute
should be applicable. In addition, the proposed general arbitration tribunal should
take the place of the Board of Arbitration in respect of granting rights of entry.
These matters are dealt with in Chapters III and X V.

C. Abandonment and Sale

There may be occasions where an expropriating authority may wish to abandon
expropriation proceedings before the proceedings are com pleted. This mightoccur
cither before or after the point at which expropriation, and thus transfer of title,
occurs. Should the owner be able to insist that the expropriation be carried out,
since he may have made arrangem ents to move elsewhere,or be entitled to dam ages
for losses that he may have incurred?

There may also be situations where, after proceedings are com pleted, an
expropriating authority may decide it no longer needs lands that have been
expropriated,or partofthem ,and wishes to sellor otherwise dispose of those lands.
Should the expropriating authority be required to offer the land back to the former
owner before disposing of the lands to someone else? And, if so, on what basis
should the price be determ ined?

Abandonment and sale can be dealt with under three headings:

1. Abandonment during expropriation proceedings but prior to
expropriation (i.e., where title is still vested in the owner),

2. Abandonment during expropriation proceedings, but after
expropriation (i.e., where title has vested in the expropriating
authority),

3. Sale (i.e., after proceedings have been com pleted).

1. Abandonment prior to expropriation
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The Com m ission believes that an expropriating authority should be able to
abandon its intention to expropriate atany time up to the date of expropriation. Up
to the point of expropriation, the expropriating authority should be able to change
its mind. The abandonmentmightbe entire or partial. The expropriating authority
should be able to amend its notice of intention to expropriate so as to reduce the
area of land required or so as to claim a lesser interest. In such a case, it would
abandon its intention with respect to the remainder. W here there was a partial
abandonment, the inquiry and approval procedures would, of course, continue to
apply to the land still intended to be expropriated.

W here an expropriating authority abandons its intention to expropriate, it
should be responsible forthelegal,appraisaland othercostsoftheownerreasonably
incurred up to the time of abandonment as a consequence of the initiation of the
expropriation proceedings.

The expropriating authority should serve a copy of the notice of its
abandonment on all persons who were entitled to be served with the notice of
intention to expropriate, sending a copy of the notice of abandonment to the

approving authority,and depositing the notice itselfin the appropriate Land Registry
O ffice.

The Com mission therefore recom mends:

1. An expropriating authority should be entitled to abandon its intention to expropriate, either wholly or partially, at any time up
to the date of expropriation.

2. Where the abandonment is partial, the expropriating anthority should amend its notice of intention to expropriate so as to reduce
the area of land required or 50 as to claim a lesser interest.

3. The expropriating anthority should serve a copy of a notice of abandonment on all persons who were entitled to be served with the
notice of intention to expropriate, including the approving authority, and should deposit the notice itself in the appropriate Land
Registry Offfice.

4. (a) Where an expropriating authority abandons its intention to expropriate, it shounld be responsible for the reasonable legal,
appraisal and other costs of the owner incurred up to the time of abandonment, as a consequence of the initiation of the
expropriation proceedings.

(b) In the absence of agreement, such costs should be taxable under the 1. e gal Professions A ct.
2. Abandonment after expropriation

If the expropriating authority decides that all or part of the expropriated land
isnotneeded for its purposes and the expropriation proceedings are notcom pleted,
then the expropriating authority should so notify the persons who were entitled to

be served with anotice of expropriation. Those persons should then have the option
of:

(a) taking their interest back, and obtaining payment of consequential
damages, or

(b) requiring the expropriating authority to retain their interest and
com plete the expropriation proceedings.

In short,if the expropriating authority wishes to change its mind at this stage, it can
only do so if the owner agrees. O wners certainly should notbe required to take their
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interests back. They may have arranged to buy alternative properties or otherwise
made and carried out one kind or another. If the owner elects to take his interest
back, he should be required to return dry com punsacion he has received, subject to
set-off for any consequential damages he may be entitled to. The expropriating
authority should be required to deposit in the appropriate Land Registry O ffice a
notice of abandonment,the depositing of which would revest title in the owner and,
where more than one interest revests, restore the legal relationships which existed
between the owners of the interests at the time of expropriation.

There are provisions to this effectin the O ntario®and M anitoba''legislation and
the Com mission would propose the adoption of a similar one here. It can foresece
difficulties, however, where there are several persons with interests that have been
expropriated, e.g., a mortgagor, mortgagee,and a tenant of the mortgagor. W hat if
the mortgagor wants his interestback,butthe othersdo not? The mortgagorcannot
be restored to his original position. In such a case, we believe the mortgagor should
he entitled to the return of his intetest,unencum bered by the interests of those who
do not wish their intertests back and who would therefore have their interests
expropriated,on making paymentto the expropriating authority ofan amountequal
to the market value portion of the compensation paid or payable to the persons
whose interests were expropriated. This right to obtain an enlarged interest should
only extend to mortgagors and purchasers under agreem ents for sale. A mortgagor
exercising this right would, of course, have to return any com pensation he had
received, as mentioned earlier.

If a mortgagor, or purchaser under an agreement for sale, is thus required in
effect to pay off an encum brance in full rather than in accordance with its original
term s,or obtain financing on a differentbasis from thatofthe originalencum brance,
and this occasions him expense over and above what would have been involved in
fulfilling the terms of that original encum brance, this additional cost should be
recoverable as consequential damages.

Up to what point should these abandonment proceedings be available? The
O ntario and M anitoba provisions state until the com pensation is paid in full. W e
propose thatthey be availableuntilexpropriation proceedingsare com pleted. By this
we mean:
(a) the com pletion of all arbitration proceedings, including appeals,

(b) the payment of the compensation in full, and

(c¢) the giving up of possession by the owner to the expropriating
authority.

W here an owner wishes the return of his interest and claims consequential
damages, those damages should be determined by the ptoposed arbitration board.

The Com mission therefore recom mends:
1. Where land has been expropriated but expropriation proceedings are not completed, and an expropriating anthority decides that

all or part of that land is not needed for its purposes, the expropriating authority may serve a notice of intention to abandon on
those persons who were served with a notice of expropriation.
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2. Persons served with a notice of intention to abandon should have the choice of:

(a) taking their interest back, and obtaining payment of consequential damages, or
(b) requiring the expropriating aunthority to retain their interest and complete the expropriation proceedings in respect to it.
3. (a) Where a former owner of an interest elects to have his interest returned, be shonld be required to return any compensation

he has received, less any set-off he may be entitled to for consequential damages.

(b) Where a former mortgagor or a purchaser under an agreement for sale wishes to take his interest back, and the former
owner of some other interest does not wish the return of that other interest, then such mortgagor or purchaser shonld be
entitled to the return of his interest, unencumbered by that other interest, on making payment to the expropriating
authority (in addition to any sum payable nnder paragraph 3 (a) above) of an amount equal to the market value portion
of the compensation paid or payable fo the person whose interest is expropriated.

4. Where the owner chooses the return of his interest and claims consequential damages, those damages should be determinable by
the proposed arbitration tribunal.

5. Expropriation proceedings should be regarded as not completed for the purposes of taking abandonment proceedings, nntil:
(a) all arbitration proceedings, including appeals, are completed,
(b) the compensation is paid in full, and
(c) possession of the relevant lands has been given up to the expropriating authority.

3. Sal
This ptoblem occurs after expropriation proceedings have been com pleted.

Suppose the expropriating authority no longer needs the expropriated lands,
should it be able to dispose of the lands freely or should the former owner be given
the first opportunity to acquire them ?

O n the surface,itmay only seem just thata former owner should have priority
in these circum stances, but there are difficulties. The M cRuer Report points out:"?

W here title to land may be affected caution must be exercised in conferring
new rights. There are many factors to be considered in giving to previous owners
statutory rights concerning land which is no longer required by the expropriating
authority. These factors must include:

(1) The length of time which has elapsed since the expropriation;

(2) The difficulty of locating the former owner or his heir, as the case may
be; and

(3) The enhancement of the value of the surplus land by reason of work
performed by the expropriating authority.

W e do not think thatitis practical to confer actual property rights of a residual
nature on former owners of expropriated land. Each case must be treated in the
light of its particular facts.

12. P.1075.
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The McRuer Com m ission then suggested:?

The practical solution would be to require the consent of the appropriate
approving authority before any surplus land could be sold by an expropriating
authority ... Before giving approval to a sale of expropriated land, the approving
authority should be required to make inquiry into the circumstances of the
proposed sale and the position and desires of formerowners, who should be given
an opportunity, where practical, to purchase the land on equitable terms. Failure
to follow legislative provisions of this sort should not affect the title to the land.

The M cRuer Com m ission tecognized that determ ining the price to be paid by the
formerowners would notbe an easy matter. N o precise formula was recom mended
for that purpose, it being suggested that,as each case arose, the approving authority

should consider "all the relevant facts when consenting to a sale ata particular price

and that the owner should have a right to be heard and make his claim "."

The Ontario statute contains a provision im plementing the McRuer

15

recommendation, with one exception. The price at which the former owners can

purchase is to be on the basis of the best offer received by the expropriating

authority. Manitoba adopted the O ntario provision.'

The Ontario and M anitoba provision gives rise to a number of problem s:

(a) O nce property has been expropriated, the provision is applicable.
Although the approving authority may consent to a sale to someone
other than a former owner, that approval would still have to be
obtained if the proposed disposition of the land by the expropriating
authority was taking place five, twenty or a hundred years after the
date of expropriation.

(b) Does the right of the former owner expire on his death (i.e., is it a
right personalto him ),or doesitpass on to his beneficiariesunder his

estate, and on their death, to their beneficiaries (i.e., does the pro-

>
vision create a transm issible property right)? O ne can imagine
problem s expropriating authorities could face in the future in trying

to track down who is entitled to the benefit of the provision.

(¢) If the owner acquires a transmissible property right under the
provision, presum ably it would also be transferrable during his life-
time. This could mean that he could sell his right at any tim e to
persons having a com m ercial interest in obtaining the property. Is
this really the purpose of such a provision?

(d) The provision does not apply to persons who settled with the
expropriating authority without expropriation proceedings being
commenced. These persons settle knowing that, unless they do so,
expropriation proceedings willbe commenced. Should such persons
notbe entitled to the same treatmentas those againstwhose property

13. Pp.1075-1076.
14. P.1076.

15 S. 43

16 S.51
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expropriation proceedings were begun?

(e) Sometimesthe expropriating authority has expropriated the property
for a particular purpose which has been com pleted, such as the
construction of a subway, and may now wish to dispose of the
property, usually along with other property, for the purpose of
redevelopment. Thismay wellbe in the public interest. Itis true that
the approving authority could consent to such a disposition, but can
itnotbeargued thatthe expropriating authority should have the right
to redevelop in this way without going to the approval authority?

(f) The procedure of giving the former owner an option to purchase at
the best offer received may not be as workable as it appears at first
glance,particularly where offers are received under a public tendering
system . The factthatthe formerowner has arightofoption may,for
exam ple, discourage some persons from tendering who would
otherwise put in a bid. In addition, some person interested in
acquiring the property may, either in addition to or instead of
tendering, attem pt to buy the former owner's right (if, indeed, it is
transferrable in this way). As aconsequence,the normal com petitive
tendering system might be interfered with.

(g) Under the Ontario provision, it is not clear who the "owners" are

"owners" include

who are given the rightto purchase. Itappears that
mortgagees, and owners of easements and all other interests in the
land. Should all such persons have the right to purchase under such

a provision? If not, who should have and on what basis?

In order to avoid the consequences and com plexities of the O ntario provision,
some expropriating authorities in that province are, we understand, taking waivers
from owners with whom they settle after expropriation proceedings have
commenced. Whether or notsuch waivers are valid may be open to question. The
expropriating authorities are not, of course, in a position obtain waivers when the
proceedings go on to arbitration and an award is made.

In its working paper, the Com m ission indicated that it was anxious to hear as
many views as possible on the question of whether there should be some provision
for giving a right to purchase to former owners. W e stated that we recognized that
acase could he made for giving such a rightbutwe wondered whether the com plica-
tions were such thatitwould,on balance,be bestto omita provision forrepurchase.

The response was somewhat mixed. Expropriating authorities naturally
preferred to be free of any requirement to give former owners a right to repurchase.
However, there were others who were also opposed to conferring such a residual
special right,on the ground thatitsuggests thatthe ownerhasnotbeen treated fairly
orreceived adequate com pensation. O n the otherhand,some feltthe formerowner
should have a right to purchase, particularly in instances where there had been a
partial taking. The Council of the Forest Industries of British Colum bia, for
exam ple, suggested that former owners should have a right of first refusal, which
would lapse after a specified period, such as five or ten years. running from the date
of expropriation. The Council pointed out that, in respect of a possible right to
purchase at the level of the highest bid under a public tendering system, such a
"matched-tender" system has been used by the Provincial Government in the
granting of tim ber sale contracts. Two individuals proposed that former owners
should have the rightto purchase atthe price which the expropriating authority paid.
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This would not, in our view, be the correct basis for determ ining the repurchase
price. If there was to be a repurchase procedure, we think the repurchase price
should be the market value at the time of the repurchase. O therwise, if the market
value had gone up in the interval, the former owner would receive a windfall. On
the other hand, if the value had fallen, the former owner should have the right of
repurchase at the current and lower value. A gain, if there was to be a repurchase
procedure, we think we would prefer the right of first refusalas itis conferred in the
O ntario provision as the means of determ ining the repurchase price. An alternative
would be to have the price determined by the generalarbitration tribunalon the basis
of current market value, but for such a procedure to be workable it would have to
he binding upon both parties or at least confer an option on the former owner for
a lim ited tim e to buy at that price.

However, after the most careful consideration and with some reluctance, we
have reached the conclusion that the disadvantage of the com plexities involved
outweighs the advantage that would be gained on the few occasions when such a
provision would be exercised. We should point out, however, that we earlier
recommended that the owner should have the right to take his interest back should
the expropriating authority decide on abandonmentproceedings whiletheownerhas
some connection with the property (i.e., he is still in possession, arbitration
proceedings are still in process, or he has not yet been paid in full).
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Part III - Proposed Basis for Compensation

CHAPTER X GENERAL

A. Basic Principle

W hat should be the basic principle of the com pensation provisions of the
proposed expropriation statute?r W e believe the principle should be that the
expropriated owner is entitled to economic reinstatement. The general principle
underlying the recentlegislation enacted in various Canadian jurisdictions is that the
expropriated owner should be putin the same econom ic position thathe wasin prior
to the expropriation. Although this principle is not expressly articulated in the
O ntario, M anitoba and federal statutes, the general effect of those statutes is to
provide indem nification for economic loss.

The Ontario Law Reform Com mission,the reportof which was the basis of the
compensation provisions in the O ntario statute,' recom mended:

.it be clearly established by legislative enactment that the basic principle to be
applied in fixing com pensation is indem nification for losses resulting from the
expropriation.

If the individual property owner is to be required to give up his property to an
expropriating authority against his wishes, the very least that society can do is to
ensure that he does not suffer an economic loss.

Should an expropriated owner be entitled to anything more than econom ic
reinstatem ent? Should he be entitled to com pensation forthe elementofcompulsion
thatinheres in an expropriation? Should he be com pensated for em otional distress
or "sentim ental value", matters which may loom large for the expropriated owner?

Certainly, there are occasions where there is "loss", over and above econom ic
loss. Usually this occurs where the property taken includes a home, but this is not
always the case. Itmightbe afamily-owned business,orafarm which has been lived
on and cultivated by its owner for 30 or 40 years.

These kinds of circum stances tem pt a suggestion that expropriated owners
should be entitled to som ething m ore than economicloss. Thereare,however,other
factors which in the view of the Com mission outweigh the desirability of making a
general provision of that sort. First, em otional distress and sentim ental value are
sim ply not capable of measurementin terms of dollars. Second, these elem ents will
be different in every case and it would be a virtually im possible task to judge each
case on its merits. A flat percentage added on to market value would be preferable
from an administrative point of view, but it would result in giving com pensation
without regard to the position of the individual claimant and, no doubt in some
cases, where there was no loss of this kind at all. Finally, the ultim ate source of
whatever com pensation is payable by public expropriating authorities is the taxpayer.
It is arguable, at least, that he will carry a sufficient burden if he provides for full
economic reinstatem ent.
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This position may seem hard-hearted to some. The Commission does,
however, later propose that special disturbance damages be paid to an owner or
tenantdispossessed from his home by expropriation to com pensate him for the tim e
and energy expended by him and his family in finding and moving to a new home,
the many miscellanecous small expenses which he may not recover under the trad-
itional element of disturbance damages, and, to some extent, for being uprooted
from his home. It will be proposed that owner-occupiers of homes should receive
five per cent of market value and tenants the equivalent of three month's rent. The
Com mission also later proposesa "home forahome" provision,which would ensure
thata person who is dispossessed from his home by expropriation willbe reinstated
in accom modation thatis at least equivalent.

G enerally, however, the Com mission has adhered to the basic principle of
economic reinstatem ent in form ulating the proposals for com pensation that are
made in this part of the Report.

The Com mission accordingly recom mends:

The underlying principle in the compensation provisions of the expropriation statute should be to provide persons whose property has been
expropriated with full compensation for their economic losses resulting from the expropriation.

The general response to our working paper endorsed that proposition.
B. The Basic Formula

A formula forcom pensation setoutin an expropriation statute does notm erely
relate to expropriated properties. That formula underlies the bargaining process
which goes on prior to arbitration. N egotiation may be carried on prior to the
commencement of expropriation proceedings, or after those proceedings have
started but before arbitration. It may even be carried on after an arbitration award
has heen made, which is subject to appeal.

The fact of the matter is that m ost acquisitions, where expropriation powers
exist, are settled by negotiation. However, sim ply because a settlement is reached
does not mean that the sale is a "voluntary" one. The vendor knows that,unless he
sells at an agreed upon price, his property will be taken away from him for
compensation to be determ ined by arbitration. The com pensation thathe would be
entitled to on arbitration will substantially influence what he is likely to get by
negotiation.

Thus astatutory form ula has a practicalapplication farbeyond providing a basis
for determining com pensation in the relatively small number of cases that are
arbitrated.

The basic principle on which com pensation is now paid in British Colum bia is
"value to the owner". It is a judge-made concept, developed in an attem pt to do
justice to expropriated owners. On being faced with construing legislation sim ilar
to our Lands Clauses Act, the courts interpreted the word "value" as meaning "value to the
owner". By taking this view, instead of saying "value" meant "market value", the
courts were able to include to som e extentin the com pensation awarded disturbance
costs to the owner. Allthe older statutes authorizing the paymentofcompensation
make no mention of disturbance damages, butrefer only to com pensation for value

and injurious affection.

"

Thete are many reported cases on the meaning of "value to the owner". On
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several occasions the Supreme Court of Canada has dealt with the principle. In
Diggon-Hibben Ltd. v . The King, R and, J. stated the principle as follow s:?

.the owner at the moment of expropriation is to be deemed as without title,
but all else rem aining the same, and the question is what would he, as a prudent
man, at that moment, pay for the property rather than be ejected from it.

"Value to the owner"

has a number of shortcomings. First of all, it m eans that
the expropriated owner must extract a definition of his right to com pensation from

a mass of case law. As put by the Ontario Law Reform Com mission:’

This rationalization of the cases consumes both time and effort. The average
competent solicitor without a great deal of time, confused by conflicting
statements and decisions, and confounded by the subsequent application of the
Diggon-Hibben test, appears to believe that the test is a purely subjective one,
superimposed on various objective factors. Som e fresh legislative statementofthe
meaning of com pensation is necessary to clarify the situation.

Second,whatis allowed and whatisnotallowed by the courtsas disturbance damage
in "value to the owner" is notaltogether satisfactory. These particular shortcom ings
ate dealt with in Chapter XII. Third, the application of the "value to the owner"
principle appears to result in excessive awards in some cases. The arbitration
tribunals or the courts may make lump sum awards, without breaking down the
amounts awarded as applicable to particular categories of loss. In making such lum p
sum awards, there may be an inclination to be generous to expropriated owners.

The Clyne Report states:?

Notonly has the value to the owner rule been difficult to apply butitappears
to have led to excessive compensation awards by introducing imaginary and
speculative elements of value. In my opinion, market value provides a valuation
w hich is objective and certain. It also facilitates the separation and specification
of the other heads of compensation such as disturbance and severance damage
claimed by an owner in addition to the value of land taken.

W e agree.

The provision of a statem ent, in the proposed statute, of the elements which
should com pose the com pensation payable would avoid much ofthe uncertainty and
confusion that now exists. That statement should be based on a formula of market
value and damages for disturbance.

The Ontario Law Reform Com mission found:’

The development and use of the formula "value to the owner" ... may be fairly
described as the evolution and failure of a principle of general application.

That Com mission recom mended that the "value to the owner" test be abandoned
in favour of a formula by which compensation would be determined by making

2. [1949] S.C.R. 712 atp.715.
3. P.15.
4 P.89
5 P.12
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separate assessments of marketvalue and dam ages attributable to the expropriation.®

W e believe that such a form ula provides the basis for com pensation that would
bestachieve ourdeclared objective of econom ic reinstatem ent. Itwasadopted in the
tecent O ntario, M anitoba,®and Federal’statutes.

Accordingly, the Com mission recom mends:

1. The basic formula for compensation in the proposed statute should be:

(a) the market value of the interest expropriated,

(b) damages attributable to the disturbance, and

(c) damages for injurious affection.
2. The formula should be clearly set out in the statute in the above terms.
6. P.17.
7 $.13
8. S.26(1).
9. Ss.23 and 24.
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CHAPTER XI VALUATION OF INTERESTS

This chapteris devoted to anumber of problem s relating to the "marketvalue"
component of our basic formula. W ith regard to most of these problem s, recent
legislation in other Canadian jurisdictions has, on the whole, embodied com mon
solutions which we consider satisfactory. W e have not therefore gone into an
extensive analysis of these problems, except with respect to the valuation of
mortgages. On that particular question, we have proposed a different solution and
we have accordingly dealt with it more extensively than the others.

A. Market Value: Definition

How much guidance should be given in the proposed statute as to the meaning
of "market value"?

A very sim ple definition of the term has worked well in England for over 50

years. It is'

. the value of the land shall ... be taken to be the amount which the land if
sold in the open market might be expected to realize

W hile recognizing thatthe condition ofa "willing buyer" mustbe im ported into
such a definition, the O ntario Law Reform Com mission thought it would assist in

ensuring the abandonmentofthe "value to the owner" conceptif express reference

was made to the "willing buyer".? The Clyne Com m ission also took this position.’

The Ontario Com mission did not think that a more detailed definition was

necessary, feeling that it might well "unduly com plicate the working out of the

compensation payable".?

The view of the O ntario Com m ission was adopted in the O ntario statute,”and
later in the M anitoba legislation.(’ The federal statute also has this definition,

although the wording is slightly different, providing that market value is’

.the amount that would have been paid for the interest if, at the time of its
taking, it has been sold in the open market by a willing seller to a willing buyer.

W e prefer the federal definition on gram m atical grounds.

1. See th e Land Compensation Act, 1961, 9 & 10 Eliz. 2, c.33,s.5, Rule 2, and its predecessor, the Acquisition of Land
(Assessment of Compensation) Act, 9 & 10 G eo. 5, c. 7

2. Pp.18-19.
3 P.99

4 P.19

5 S.14(1).
6. S.27(1).
7. S.24(2).
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Accordingly, the Com m ission recom mends:

Market value shonld be defined as the amonnt that would have been paid for the expropriated interest if it had been sold, on the date of
expropriation, in the open market by a willing seller to a willing buyer.

The question of the appropriate date of valuation is dealt with in Chapter X V. We
recommend there thatthe date of valuation should be the date ofexpropriation. The
effect on market value of general knowledge of a planned undertaking is discussed
later in this chapter.

B. Special Value

There are certain circum stances where market value would be insufficient as a
measure of com pensation. These occur where there is some elementwhich has only
value to the owner or an insignificant number of prospective purchasers. This is
referred to as special value.

The Ontario Law Reform Commission stated that circum stances of special

value may exist in three different situations, giving illustrations:®

1. W here unmarketable improvements have been made by an owner.

Illustrations of this kind of improvement are the installation of a ramp
system by a paraplegic or the construction of a bom b-shelter.

2. W here land has particular attributes, such as location or grade, which give
that land a special value to the owner over other lands but which do not
enhance the market value.

The location of a service station on a particular corner, for exam ple, may
give that property a special value to the owner owing to the increased sales
he would have there in relation to carrying on business on adjacent
properties. The market value of the cornerlotwillnotnecessarily reflect the
special profitability to the owner of having that location for this purpose.

3. W here the owner makes use of the land for a particular purpose and there
is no market for the land for that purpose.

This may be illustrated by the use of lands for a church or hospital.

The Ontario Com mission concluded, and we agree, that com pensation should
be payable in all three situations on the principle of indem nification for loss. The
O ntario Com mission decided to treat the first two situations under the heading of
disturbance damage, and the third separately on the basis of cost of reinstatem ent.’

10

The O ntario legislation im plem ented these proposals. We would prefer to see

unm arketable im provem ents regarded apart from disturbance damage as is the

position taken in M anitoba.'

There may be no disturbance dam age in the sense that
the displaced owner does not incur cost to make a similar unmarketable

improvement in the premises to which he moves. Right to recovery should not

8. Pp.19-20.

9 P.20

10. Ss. 14 (2),18 (1) (a) (ii) and 19 (1)
11. S.26(2)(a).
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depend on making the unmarketable im provement again. It should, however, be
confined to residential properties as is done in O ntario. Two persons making
subm issions to us feltthatunm arketable im provem ents on com mercialand industrial
properties should also be recoverable. However,as was stated in the working paper,
we do not think this should be the case. An example was given by one of the
persons making these subm issions of a business that builds a "show-case" building
in order to presenta particular image. W e would have thoughtin thatcase certainly
some of the expense over and above putting up an ordinary building would be
reflected in market value. To the extent that such expense is not included in the
market value, the business is certainly contem plating risking a loss someday from
resale (although not, of course, from expropriation). The Com mission does not
think that the unmarketable im provement provision should extend beyond the
home-owner, for whom it is really a special concession. Unmarketable
improvements will seldom be a problem on expropriated com m ercial or industrial
properties. W e are not aware of any jurisdiction that provides com pensation for
them .

So far as the second situation, which relates to special economic advantage, is
concerned, we agree that the example of the corner service station given by the
O ntario Com mission is really one of disturbance damage, resulting from business
loss. A better illustration might have been derived from the circum stances that
existed in Gagetown Lumber Co. Lid. v. The Queen. In that case a tract of forest land was
expropriated from theownerofanearbysawmilland,in such circum stances,itcould
be said thatthe proxim ity of the expropriated tractto the millgave thattracta special
value to the mill owner. Even in those circum stances, however, it can be argued,
that the loss is not one in the "value" of the land buta business loss that should be
treated under disturbance damage. This appears to be the view taken by the Clyne

. . ]3
Com m ission

and we are inclined to agree with it. Perhaps disturbance damage
could always cover this kind of loss, but we are not satisfied that this would be so.
To ensure thatrecovery can be obtained in such cases, we think thatitwould be wise

to have a provision, as there is in both the M anitobaand Federal®statutes, making
compensable "the value to the owner" of "special econom ic advantage" arising out

of his occupation of the land.

For the third situation given by the Ontario Commission, that body

1 s S
tecommended,®as the Clyne Com m ission did,"”

that com pensation be paid on the
basis of the reasonable cost of equivalent reinstatem ent where there exists a bona fide
intention on the part of the owner to move to substituted premises. The Clyne
Com mission recommended, however, the omission of the word "equivalent" in
order to leave the arbitration tribunal will full discretion in such matters as
depreciation and obsolescence. The O ntario statute incorporates the O ntario

Com mission's recom mendation.

It should not be necessary to spell out in detail, as the federal statute does, the

12. [1957] S.C.R. 44. SeeT odd, TheFederal Expropriation Act, at p. 36 et seq.
13. P.51.

14. S.26(1)(d).

15. S.24(3)(b).

16. P.20.

17. Pp.107-108.
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circum stances in which its equivalent reinstatem ent provision is applicable. It may

be too restrictive. The federal provision:*®

(a) only applies to land which is improved by a building or other

structure,

(b) onlyapplies where the building or structure was specially designed for
use for certain specified purposes,

(c) onlyapplieswherethe purposeswere foraschool,hospital, municipal
institution or religious or charitable institution, or of a similar nature,

(d) sets out a formula for determining the <cost of equivalent
reinstatement, and

(e) does not expressly require a bonafideintention to relocate.

W e prefer the O ntario provision, with one m odification. The requirement that
the owner intend to relocate in similar premises should be omitted. It would be
open to any owmner to declare that his intention was to relocate and he might
conveniently change his mind after receiving his com pensation. But a stronger
reason has been suggested to us. In cases of churches or fire-halls, for exam ple,
there is no way of working out adequate com pensation unless it is on a basis of
reinstatem ent. W hether the church organization intends to use the com pensation
to build a new church or on providing social services, or whether the municipality
intends to build another fire-hall to replace the expropriated one, should be
irrelevant.

It also has been suggested to us that the meaning of the "reasonable cost of
equivalent reinstatem ent" should be defined, particularly in view of what some
consider the unsatisfactory judgment of Thorson, J. in the Sisersof Charity’* case. In that
case, the learned judge awarded the market value of the bare land, plus the
depreciated reproduction cost of the building. Such an award would not, however,
be sufficient to pay for the reasonable cost of reinstatem ent. Itis conceded that the
problem of the relationship of depreciation on the building taken to the cost of
reinstatem ent is a difficult one. Should of an old church, which needs a new roof
and new entitled to com pensation thatwould enable them new church of equivalent
size? W hat should reinstatem ent mean? To reinstate them selves in old church, in
the same state of disrepair? W e believe that, in such circum stances, the owners of
the church,whose property has been taken away against their will, should be entitled
to reinstatement without taking into account depreciation on the expropriated
church. Wedo notthink thatthe owners should be putin a position reasonable the
owners wiring, be to build a equivalent an equally where they have to spend their
own money to build a new similar church. This proposed rule that depreciation
should not be taken into account should only apply where the particular building is
actually being used, at the tim e the notice of intention to expropriate is given, for the
particular purpose which would bring the equivalent reinstatem ent principle into
operation. The proposed rule should notapply, for exam ple, if the church referred
to above had been closed down for a number of years.

To safeguard the position of expropriated owners,we consider thatitshould be

18. S.24(4) and (5).

19. The Queen v . Sisters of Charity of Providence, [1952] Ex. C.R. 113,
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up to the owner to invoke the equivalent reinstatem ent provision. If the owner
would prefer to have com pensation on a market value basis, he should have that
choice.

Accordingly, the Com m ission recom mends:

1. (a) Where the land expropriated is devoted to a purpose of such a nature that there is no general demand or market for that land
Jor that purpose, the market value shall, at the option of the owner, be deemed to be the reasonable cost of equivalent reinstatement.

(b) In the determination of what constitutes the reasonable cost of equivalent reinstatement, depreciation of a building shonld not
be taken into account where that building is actually being used, at the time the notice of intention to expropriate is given, for the
particular purpose referred to in paragraph (a).
2. In addition to the market value of the land expropriated, the owner shall be entitled to the value of
(a) any special economic advantage arising out of his occupation of the land, and
(b) improvements made by a home-owner in his residence,
where the value of such special economic advantage or improvements is not reflected in the market value of the land.
C. Potential Use
The use to which land may be putis, generally, an element properly taken into
accountin determining the market value of land. A good exam ple is farm land that
is ready for com m ercial or residentialdevelopment. In such a case the land is valued
according to its highestand bestuse. Thisis sometimes referred to as specialadapta-

bility or suitability.

There are two problem s that cause the Com m ission concern:

1. The avoidance of double recovery, and
2. The relevance of value to the taker.
1. Awoidance of dounble recovery

D isturbance damage is com pensable to enable an owner to relocate without
economic loss. He is thus enabled to re-establish his business or farm . If he were
awarded com pensation on the basis of the special adaptability of the land for a use
other than its present one, he should notalso be entitled to disturbance damages in
order to relocate on the basis of the existing use - if the result would be to putmore
into his pocket than he would receive on the basis of value of the existing use plus
disturbance damages.

The Clyne Report gives an illustration of the double recovery problem :%

Farm property is worth $20,000 as farm land, but, on the basis of its potential
use as residential property,itis worth $30,000. Suppose the disturbance loss to the
farmer is $5,000.

The Clyne Com mission stated that,in the above situation, the farm er should be able

20. Pp.111-112. Asto the method of calculating value based on highestand best use, seefupiter Estatestd. v . School
District No. 61 (Greater Victoria) (1965), 54 W .W .R. 655, atp. 660. (BCCA).
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to claim either $20,000 plus $5,000 or $30,000. He should not be able to claim
$30,000 plus $5,000 as that would be double recovery.

Accordingly the Clyne Report,” in recom mending the payment of disturbance
damage in addition to market value, recommended that in no case should
com pensation exceed the greater of

(a) existing use value plus disturbance, or
(b) value based on the highest and best use.

The Ontario Commission made a similar recommendation,? which is
im plem ented in the O ntario statute®” and adopted in the Manitoba statute.” The
federal legislation has a provision which adopts this principle.?

One person stated to us that he felt the adoption of a rule against double
recovery could cause hardship in som e circum stances. He cited the case of a lower
mainland farmer, who,on being paid on the basisofdevelopmentuse for residen tial
purposes, rather than agricultural use, might have to move to a farm in the interior
at considerable risk. Could such a farmer adapt to the new farming environment
where, although he would buy farm land cheaper, he would be faced with new
clim atic and soil conditions? W e are not satisfied that that risk would be an unjust
one for him to take, if he chose to move to a different area. W e are satisfied,
however, that the rule for the avoidance of double recovery will preclude
compensation being paid for highestand bestuse plus disturbance damages in many
instances where it would not be justified.

Severalpersons suggested to us thatthere should be a definition of "highestand
bestuse" and thatthe conditions when itshould be taken into accountshould be set
outin the statute. We do notagree. The term "highestand best use" is sufficiently
well-established to be a term of art to those who are involved in expropriation
matters. W e are opposed to creating definitions that may tend to constrict the
development of the law. W e think it would be a mistake to spell out the conditions
in which "highest and best use" should be taken into account. It is a matter of
evidence, in determining market value, whether there is a potential use which
enhances the value of the property above its existing use value.

Accordingly, the Com mission recom mends:
The compensation payable in respect of market value and disturbance damages should not exceed the greater of:
(a) the excisting use value plus disturbance damages, or

(b) the value based on the highest and best use.

21. P.112.

22. P.2 3.

23. S$.13 (2), proviso.
24. S.28(2).

25. S.24 (3) (a) and (b)
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2. __ Relevance of value to the taker

O ught the expropriating authority to be considered in the market for the
purposes of determ ining market value? Should the use to which the expropriating
authority will put the land be a relevant factor? Suppose, for exam ple, barren land
is taken as a rock supply for a construction projectundertaken by the expropriating
authority. The land is virtually valueless but for that purpose. The Supreme Court
of Canada decided in that case that the value of the rock for the purpose of the
expropriating authority should be considered.®

Both the Clyneand O ntario Law Reform Com m issions”’recom mended thatthe
proposed use by an expropriating authority should not be taken into account in
determ ining the value of land. To take itinto accountis to give the owner a windfall
at the expense of the taxpayer. The Ontario,® Manitoba,”? and Federal®statutes all
contain provisions giving effect to those recom mendations. In the working paper,
we suggested that our statute should contain such a provision.

The Vancouver Chapter of the Appraisal Institute of Canada, while agreeing
with the basic principle that the taker's purpose should be of no concern to the
former owner, suggested that the tribunal might be given some discretion where
values have increased since the taking. As an example of an occasion in which that
discretion might be exercised, the Institute referred to the enhancement of value in
an area generally by a public project, pointing outif value to the takeris excluded the
expropriated owner gets no benefit from the enhancement while others do. This
difficult problem is discussed later in this chapterunder the heading of "E ffectof the
Planned Development". We can say here that we are opposed to giving the tribunal
a discretion in this area. On what basis would it exercise it?

Dean W hiteand John M orden pointed outto us thatwhere the use to which the
expropriating authority willputthe land is one which other potential purchasers,not
possessing expropriating powers, could put the land to, such use should not be
excluded. The English legislation contains a provision to thateffect. W e accept this
point in so far as the potential use by others enhances the value of the land.
However,we do notbelieve the potentialuse should be taken into accountwhere the
enhancement in value would be due to the proposed use by the expropriating au-
thority,and thatuse by others is only a theoretical possibility. W e think the proposal
we made in our working paper meets our objective in this respect.

The Com mission recom mends:

In determining market valne, no account should be taken of any anticipated or actual use by the expropriating authority after the expropri-
ation.

D. Effect of the Planned Development

26. Fraser v . The Queen, [1963] S.C.R. 455

27. Clyne Report, pp. 104-105; O ntario Report, at pp.23-24.
28. S. 14(4)(a).

29. S.27(2)(a).

30. S.24(9)(a).
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O nce there is general knowledge that a public project, such as the building of
an expressway oran urban renewal programme,isto beundertaken,two results may

follow:
1. Property values in the generalarea of the projectwillprobably rise ot
fall, depending on the nature of the project; and
2. O wners of property in the project area may find it difficult or
im possible to sell their property, except at a loss.>
1. Rise and fall in value

W here the market value of a property has fallen as a resultof public knowledge
of a project,before expropriation takes place, should the com pensation exclude the
decrease in value? We do not believe that the owner should have to bear this
decrease. O therwise he will not receive sufficient com pensation to enable him to
purchase equivalent property elsewhere.

O n the other hand, where the value rises, we see no justification for giving the
owner compensation which willinclude the increase. The owner should be entitled
to be putin a position to buy equivalentproperty elsewhere,based on whatthe value
of his property would have been if there had been no public knowledge of the
project. O therwise, the owner will receive a windfall.

O ne expropriating authority subm itted that distegarding the decrease in value
would make the expropriating authority an insurer of the value since the decrease
might be caused by other factors and it would be difficult to prove what was the
cause of the decrease. In answer to this, we would pointoutthatitwould be sim ply
amatter of evidence and that the onus of proving that there was a decrease caused
by knowledge of the developmentwould be on the person making the allegation, the
expropriated owner.

Thus, the Com m ission considers that the effect on the market value resulting
from public knowledge of the project or from the prospect of expropriation should
be disregarded in determ ining the com pensation payable. The Clyne”and O ntario

33 34

Law Reform Com m issions came to the same conclusion, and the O ntario,

M anitoba®and Federal®statutes contain provisions to this effect.

Is there a problem in determ ining the time from which one should look at the
effect of a proposed particular project on market value? D oes one go back to the
first occasion when the project was publicly suggested as a possibility? The O ntario
draftsm an found that there was a difficulty here and qualified the O ntario provision

by confining it to changes in value resulting from the "imminence" of the
31. P.24.
32, Pp.104-105.
33, P.26.
34. S.14(4)(b).
35, S.27(2)(b).
36. S.24(9)(c).
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developmentorfrom any "imminent" prospectofexpropriation.” Thiswording was
adopted in Manitoba, although that province's statute also has a provision, not

qualified by the use of "imminence", which states that any depreciation in value

>
attributable to any indication thatthe land is likely to be acquired by an expropriating
authority should not be taken into account.® The federal provision is not qualified

. : 39
by "im minence".

W e do not think that it is necessary to restrict the proposed provision as was
done in O ntario. Each case should be judged on the basis of whether the prospect
of the planned development had an effect on market value. W hether it did or did
notis sim ply a matter of evidence, which should notbe restricted to the threatof the
development taking place im m ediately. Values may have dropped when the

developmentbecame a probability and thatmay have occurred wellbeforeitbecame
im m inent.

Accordingly, the Com mission recom mends:

W here knowledge of the development in respect of which the expropriation is made or where the prospect of expropriation has caused an
increase or decrease in the market value of the land expropriated, in calcnlating the compensation payable:

(a) any such decrease should be added to the market value, and
(b) any such increase should be deducted from the market value.

The federal statute also contains a provision, which has no equivalent in the
O ntario and M anitobaenactments,wherebyno accountisto betaken oftransactions
entered into in respectofthe property after the registration of the notice of intention
to expropriate.40 In the working paper we stated that we were inclined to think that
such a provision is unnecessary and that the relevance of such transactions can best
be left to the arbitration tribunal. W e invited any comment to the they would like
the protection afforded by a provision contrary. Two expropriating authorities
indicated that such as the federal one and two individuals felt, as we did, that such
a provision was unnecessary. W e can see no com pelling reason for changing the
view that we expressed in the working paper.

The Com mission has taken the position that increases and decreases in the
market value of property which is expropriated should be disregarded. W hatabout
properties which do not need to be taken for the project but whose values are

affected by it? This problem was recognized by the O ntario Commission:*

It may be argued that:

1. Something should be done for the owner who suffers a loss by the
announcementor carrying out of the scheme, but whose lands are not
expropriated; and

37. S.14(4)(b).
38. S.27 (2) (b) and (c)
39. S.24(9)(c).
40. S.24(9)(b).
41. Pp.25-26.
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2. The owner who benefits from the scheme, but whose lands are not
expropriated, should pay some sort of compensation, perhaps in the
way of a betterment charge.

In theory, this sounds fair. In practice, it would be difficult to administer.
These two questions, of course, raise the very com plex matter of the treatmentof
the individual who suffers a loss because of state intervention, but where there is
no expropriation. Government regulation, in the zoning field, for exam ple, may
enhance or diminish property values. W hether there should be compensation
awarded in such cases is not within the scope of this report ...

It is true that the person whose lands are not expropriated at all will receive a
windfall to the extent thatthe planned developmentenhances the marketvalue of
his property ... should it be felt that he is receiving an unfair advantage, he could
be made subject to some kind of specialassessmentor bettermentlevy. A further
method of dealing with this problem is by "excess condemnation". This calls for
expropriating more land than is required for the project, on the fringes of the
project area, and ultim ately selling the land to members of the public at a pro fit.
In this manner, the owner of neighbouring lands will be deprived of benefits
created by the particular scheme and the expropriating authority will gain ac-
cordingly. Such profits may be sufficient to pay for the entire project. The
objection to this procedure is thatthe governmentisnotin the realestate business
and that to become involved in such arrangements would be an unjustified
interference with the free enterprise system.

Like the O ntario Com m ission,we feelthatthe generalproblem posed by itis outside
the scope of our study on expropriation. However, the problem of loss by the
owner whose lands are not expropriated is discussed in the chapter on injurious

affection.
2. __ Being "locked in"

O nce an expropriating authority reveals its intentions, it may becom e difficult
or virtually im possible for an owner to sell the property. The owner may be "locked
in" his property until the expropriating authority commences expropriation
proceedings. This can be very unfair, particularly where the owner has to move for

one reason or another. If he is forced to sell, it may be at a loss.

The Clyne Report recommended® that, where public knowledge of plans or
comm itments for the expropriation of land has the effect of depressingland values and
no expropriation has taken place, the owner should have the right to require the
expropriating authority to purchase his land at the fair market price prior to the
existence of that public knowledge. It would appear, and we assum e, that this
proposalwasonly intended to apply to land which would be required forthe planned
development, and not to land that would not be required but the value of which
would be adversely affected.

In the working paper, we stated that we were in sympathy with the Clyne
proposaland put it forward for comment. The Com mission recognized, however,
the difficulty in determ ining the time at which an owner should becom e entitled to
require the expropriating authority to expropriate. W e asked anumber of questions.
Atwhat pointshould public knowledge be regarded as established for this purpose?
W hat decisions should have been reached by the expropriating authority before it
should be required to expropriate? Should it be left to the arbitration tribunal to
decide? The Com mission invited assistance in answering these questions.

42. Pp.125-128.
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The proposal made by the Com mission in the working paper was:

W here there is public knowledge of the plans of an expropriating authority
w hich revealan intention to acquire property by expropriation or otherwise in the
foreseeable future, the owner of that property should be entitled to require the
authority to expropriate his land.

G enerally, the comment we received was in favour of such a provision. A
number of persons subm itted thatthe provision should only apply where the public
knowledge has the effect of depressing land values. This was, as noted carlier, the
view taken in the Clyne Reportand itappears to us to be reasonable. Ifland values
havenotbeen depressed,the owner can sell his property in the market place without
loss.

In so faras the operation of the provision is concerned,we have concluded that
the general arbitration tribunal should decide whether the conditions laid down in
the provision have been established. The matter would be brought before the
tribunal on the application of the owner of the property involved, notice of the
application being given to the expropriating authority. If the owner was successful
before the tribunal, the expropriating authority should be required to commence
expropriation proceedings within 60 days of the arbitration tribunal's finding. O nce
the expropriating authority had initiated expropriation proceedings, all the general
procedures,including the inquiry and approvalprocedures,would beapplicable. The
costs of the parties with respect to an application under this proposed provision
should be in the discretion of the arbitration tribunal.

Each kind of expropriating authority (Provincial Government Departments,
m unicipalities, and private corporations, for exam ple) has a different process for
decision-m aking and the channels by which the public would become aware of an
expropriating authority will not be the same. The Commission has therefore
concluded that there could be no statutory guidelines laid down in these respects
w hich would be satisfactory for application to expropriation authorities generally.
The arbitration tribunal should decide on the facts of each case whether there is an
intention and whether there is public knowledge.

The expropriating authority should be entitled to change its decision to
expropriate. Itshould be open to the expropriating authority to prove atthe hearing
of an application under the proposed provision thatitno longer has an intention to
expropriate. If it can dem onstrate that it has changed its intention, then no order
should be made which would require it to com mence expropriation proceedings.
W here the expropriating authority has changed its intention in this way, the
depression in land values caused by its earlier intention should disappear. Once an
expropriating authority had initiated expropriation proceedings, it could, of course,
abandon them under the abandonment procedures we proposed under Part II. In
such a case, the owner would be entitled to consequential damages.

Accordingly, the Com m ission recom mends:
1. Where there is public knowledge of the plans of an expropriating authority which reveal an intention to acquire property by
expropriation or otherwise in the foreseeable future, and where such public knowledge has had the effect of depressing the value of

that property, the owner of that property should be entitled to require the anthority to commence proceedings to expropriate it.

2. To require an expropriating authority to commence proceedings to expropriate property under paragraph 1 above, the owner should
apply to the general arbitration tribunal for an order that the expropriating authority commence expropriation proceedings.
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3. The owner should serve a copy of an application on the expropriating authority, and such other parties as the tribunal might direct.

4. If the expropriating anthority can prove that, at the time of the hearing of the application, it no longer has an intention to
expropriate, it should not be required to commence expropriation proceedings.

5. After hearing the parties, the tribunal should decide whether or not the expropriating anthority be required to commence proceedings
to expropriate.

6. W here the tribunal decides that the expropriating authority be required to commence proceedings to expropriate, the expropriating
authority should be required to commence such proceedings within 60 days of such decision.

7. The costs of the parties to such an application shounld be in the discretion of the tribunal.
E. Value Due to Illegal or Improper Use

Value attributable to the illegal use of property or a use which is detrim ental to
health should not be taken into account in determining the com pensation payable.
The Clyne Reportgave,as examplesofthe property situations here envisaged, illegal

. . 43
gaming houses and overcrowded rooming houses.

Both the Clyne*®and Ontario® Com missions recommended that market value
should be adjusted so as to disregard these elements. The Ontario®and Manitoba?
statutes contain provisions to this effect. The federalstatute sim ply provides thatno
account shall be taken of any increase resulting from a use contrary to law . % W e
believe a similar provision should be contained in our proposed statute.

In response to our working paper, the effect of our proposed provision with
respect to illegal suites and non-conforming uses was questioned. Suites that con-
travened zoning legislation would be caught by this provision and we think that is,
in principle,a proper result. On the other hand,whatis called anon-conforming use
is a use which, although itis notin com pliance with generalzoning requirem ents, is
perm itted under the law and is not illegal. Changes in zoning legislation, for
exam ple, may prohibitcertain uses in a particular area. Usually such legislation isnot
retrospective, so that, to the extent that such uses existed at the tim e the legislation
was enacted, those uses may continue to exist lawfully. The proposed provision
should not therefore apply to non-conforming uses.

Accordingly, the Com mission recom mends:

Any increase in the valune of the land resulting from the land being put to a use that could be restrained by any court, or is contrary to law,
or is detrimental to the health of the occupants of the land, or to the public health, should not be taken into account in determining the

compensation payable.
F. Separate Interests
43. Pp.105-106.
44. P.106.
45. P.26 .
46. S.14(4)(c).
47. S.27(2).
45, S.24(9)(d).
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1. _ General

The present practice in British Colum bia appears to be to value different
interests in land separately, exceptin the case of mortgages and agreements for sale.
W here there isa mortgage oragreement for sale,the amountowing is calculated and
deducted from the overall market value of the land; the mortgagor or purchaser, as
the case might be, is then entitled to the balance.

The reason for separate valuations is that separate interests may have different
standards of value. This has been long-recognized in expropriation law. Thus, the
totality of the values of the various separate interests in a parcelofland may exceed,
or be less than, the market value of the land, as an undivided fee.

The Ontario Law Reform Com mission recommended that the expropriation

statute should make clear that separate valuations should be made where there are

Y under

0

different interests, except in the case of mortgages and vendor's interests
agreements for sale. Thisrecom mendation was im plem ented in the O ntario statute.’
The Ontario Com mission also recom mended that, where such separate valuations
are made, they should be made at the same time and by the same body, but this
proposal was not im plem ented.

The Clyne Com m ission recommended thatallinterests be valued separately,and

by the same judge and at the same tim e.”!

We propose, as the Clyne Com mission did, that all valuations should be
separate. This is particularly im portant in view of our proposal on mortgage
valuation, which is discussed at length in Part G of this chapter.

Accordingly, we recommend:

W here there are separate interests in land, the market value of each shonld be determined separately.
2. Leases

(a) Residential tenancies: a property interest

W e pointed out earlier in this report that the recent amendm ents to the Landlord
and Tenant Act included a provision that residential tenancy agreements should not be
regarded as creating property interests.” Accordingly,we recommended that, for the

purpose of our proposed general expropriation statute, tenancy agreements (for

residential premises) under Part II of the Landlord and Tenant Act should be treated as

creating property interests.”

(b))  Frustration

49 P.27

50 S. 16

51 P. 147

52. Supra, at P . 80.
53. Supra, at P . 82.
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It has long been a matter of debate whether the common law doctrine of
frustration applied to leases. The recent Landlord and Tenant Act am endm ents referred to
above settled the matter in so far as residential tenancies are concerned by expressly
declaring the doctrine of frustration of contract applicable to them 2 In our Report
on the Need for Frustrated Contracts Legislation in British Columbia, we
recommended that this provision be extended so as to apply to leases generally.”

Here,we are dealing with the effect of expropriation on leases. In our view the
proposed statute should deal with this problem in the manner provided for in the

O ntario statute,®and recom mended by the O ntario Law Reform Com mission.” A

sim ilar, although not identical, provision is contained in the M anitoba statute.”

Accordingly, the Com m ission recom mends:

1. A lease should be considered frustrated from the date of expropriation where:
(a) all the interest of the lessee is expropriated, or
(b) the expropriation renders the unexpropriated part of the lessee's interest unfit for the purposes of the lease.
2. Where part of the lessee's interest is expropriated, the lessee's obligation to pay rent should be abated p ro tan to, unless the

excpropriation renders the unexpropriated part of the lessee's interest unfit for the purpose of the lease.
(c)  Mere possibility of renewal

Accountis now taken,in working out the value of a tenant's interest in a lease,
of an option to renew butnotofamere expectation thatthe lease mightbe renewed.

The Ontario Law Reform Com mission concluded that there should be no
change in the law on the ground that the mere possibility of a renewal is "too
speculative" a matter to warrantcom pensation.” The O ntario, M anitoba and federal
statutes do not provide for taking mere possibility of renewal into account in
determ ining value.

In the working paper we agreed with the Ontario Com mission. Like that
Commission,éowc also proposed thatdisturbance damages should take into account
reasonable prospects of renewal. W e stated that we were prepared to make a
distinction between valuation and disturbance dam ages in this respect,although that
distinction might rest on no better ground than com prom ise.

54. R.SB.C.1960,c.207,s.41 (as amended S.B.C. 1970, c.18,s.2). A recent Ontario case applied the
doctrine to an agreem ent to a lease. SeeRe Dennis Commercial Properties 1.td. and Westmonnt Life Insurance Co. (1969), 7 D .L..R .
(3d) 214 and 8 D .L.R. (3d) 688. Seealso Rosenblood v . Plastic & Allied Building Products L.td. (1969), 9 D .L.R. (3d) 123, at
p.128.

55. LPC 3 (1971) ,atp.16.

56 $.35

57 Pp.27-28.

58 S. 46

59 P.28

60 P.42
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The Vancouver Chapter of the Appraisal Institute of Canada pointed out that
the failure to take reasonable prospects of renewalinto accounton valuation would
result in harsh treatment for a tenantof long-standing, enjoying a good relationship
with his landlord, who, because of that good relationship, had been somewhat less
than businesslike in not obtaining an option to renew.

W e agree with the Appraisal Institute. W e have reconsidered our position and
now propose thatreasonable prospects of renewal should be taken into accounton
valuation. This view also has the meritofbeing consistent with the position we take
later in respect of disturbance damages. W hile in some cases reasonable prospects
of renewal may be difficult to prove, we do not see a problem with "speculative"
claims. The onus of proving that such reasonable prospects existed will, of course,
be on the tenant.

O n this question of reasonable prospects of renewal, we think it only fair to
mention that Professor Todd does not agree with our conclusion and prefers the
position we took in the working paper. He feels that there would be too much
uncertainty in establishing reasonable prospects of renewal and, even where such
prospects could be established, norm ally the new rent would be at current rates, on
the assum ption that the landlord and tenant had negotiated as reasonable and
prudent businessm en, so that the renewed lease would have no market value.

W e believe that in som e situations, where the parties are negotiating in a
businesslike way,thenew rentmay be slightly lower than currentrates. The landlord
may be anxious to keep a satisfactory tenantand wish to avoid the expensesinvolved
in obtaining a new tenant,as wellas a possible tem porary loss of rent,should his old
tenant decide to move.

Accordingly, we recommend:

In the valuation of the term of a lease, the possibility of a renewal of the term where the tenant has no right to renewal, should be taken
into account.

G. Mortgages
1. Introduction

The determ ination of com pensation payable to a mortgagee on expropriation
presents a specialsetofproblems. The various kinds of mortgages,such as standard
mortgages,discountm ortgages,and participating mortgages,should be treated under
a method of valuation which will provide a just result for all concerned - the
mortgagee, the mortgagor and others with an interest in the land, and the
expropriating authority.

The Com mission has had special assistance in this area from Professor S.W .
H am ilton, of the Faculty of Commerce and Business Administration at the
University of British Colum bia. He prepared a paper for the Com m ission, in which
he proposed that mortgagees he com pensated on the basis of the market value of
their securities rather than on the traditional basis of the balance outstanding at the
time of expropriation. His proposal was supported by Professor Todd. The
Com mission believes it has considerable advantages over the traditional approach
and willbe very interested in having com menton it from those in the various sectors
of the mortgage business.

Compensation for mortgagees on the basis of market value was advocated
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before the Clyne Com mission. The Vancouver Board of Trade, in making its
subm ission to the Clyne Com mission, urged the adoption of market value for

discounted mortgages.”

The Clyne Reportdid notdeal with mortgages as a separate
problem . Under the heading of Valuation of SeveralInterests,however,thatReport

states that the "market value of the separate interests should be separately assessed
» 62

Since market value for mortgages would be a departure from the traditional
method of paying the balance outstandim g, the report discusses the alternatives at
some length. An appendix at the end of Part G of this chapter contains a series of
illustrations, prepared by Professor Hamilton, in which the two methods are
com pared.

The problem of com pensating mortgagees forinterestloss during the tim e that
they are reinvesting funds is a separate problem from valuation and is dealt with later
under Disturbance Damages.

2. __ What is a mortgage?

A mortgage is a security for the performance of some obligation, m ost usually
a debt. The mortgage document norm ally contains:

1. A contractual promise (referred to as the covenant) to repay money
loaned, and

2. A transfer of property to the lender by way of security.

The property is returnable (redeemable) on repaymentofthe loan. Generally, while
the mortgage is in existence and notin default, the borrower (mortgagor) is entitled
to have possession of and use the property. The transfer of property, by way of
mortgage security, involves transfer of title to that property to the lender
(mortgagee). Should the mortgagor default, the mortgagee has thus two means of
obtaining payment. He can realize on the security and he can sue on the personal
prom ise to repay.

To thelender,the mortgage isan investment. In return for an im m ediate outlay
of capital, he is entitled to be paid a sum, or more usually a series of sum s, at som e
time, or times, in the future. The sum ot sums to which he becomes entitled
includes the return of the capital and the interest thereon. Itis very much as if he
had purchased an annuity for cash. The value of his investment in the market
depends on the rate at which the capital will be repaid, the interest rate set in the
mortgage, and the extent of risk. The mortgage investment always has a current
market value, which will fluctuate with changes in the prevailing rates of interest.
The market value of the mortgage willonly be the same as the balance owing under
the mortgage when the interestcontracted forunder the mortgage and the prevailing
market rate for mortgages of sim ilar risk are identical.

3. _ The effect of expropriation

Since expropriation will take away the mortgagee's security and will interfere
w ith the relationship between the mortgagor and the mortgagee, what rights should

61. Atpp.20-21. Seeparas. 37 and 38.

62. P.147.
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the mortgagee be given in substitution? Ifrights are given to the mortgagee so as to
create a legal relationship between the expropriating authority and the mortgagee,
what should the consequences be for the mortgagor?

The present practice in British Colum bia, which is the traditional position in
jurisdictions which adopted the English Lands Consolidation Clanses Act, 1845, is that the
mortgagee is paid the balance outstanding (so long as that balance does not exceed
the value of the land). The amount so paid is then deducted from the value of the
land. The mortgagor is then entitled to whatis left. The com pensation received by
the mortgagor will depend therefore, not on the value of the mortgage at the time
of expropriation, but on the balance outstanding under the mortgage at that tim e.

4. Methods of treatment
There are three ways in which the expropriated mortgage may be treated:

(1) Assumption by the expropriating authority of the mortgagor's
position,

(2) Payment to the mortgageeof the outstanding balance at the time of
expropriation, and

3 Payment to the mortgagee of the market value of his security at the
y gag y
time of expropriation.

(a)  Assumption by the expropriating authority of the mortgagor's position

Here,the expropriating authority would assum e the liabilities thatexisted under
the mortgage and make the payments coming due until it was paid off. This could
be provided foratthe option of either the expropriating authority or the mortgagee,
or both could have the option.

The consequence of this assum ption would be to substantially alter the
mortgage contract. The property has been rem oved as security and in its place there
would be imposed on the expropriating authority a statutory obligation to pay.
W hether this is a fair exchange would depend upon the continued financialsolvency
of the particular expropriating authority. Thus the position of a mortgagee may
depend on which expropriating authority happened to take over the mortgage.
W hether or not such assum ption should relieve the mortgagor from his personal
covenant to repay would be a matter which would require careful consideration.

W here the mortgagee would get his money through such an assum ption, i.e.,
according to the terms of the mortgage, he could not generally com plain, at least
where the expropriating authority was the Provincial Government or an
expropriating body whose financial prospects were not in question. In fact, in
practically all cases he would be in a better position than before. He willnow have
repayment virtually guaranteed. For example, in the case of a Provincial
Governmentexpropriation a high risk second mortgage would be replaced by a low
risk government guaranteed annuity. The result would be to enhance the capital
value of the mortgage security and provide the mortgagee with a windfall at the
expense of the taxpayer. The Government would be paying more than it should.

The Com m ission believes that mortgagees should be treated in the same way

63. See th e Lands Clauses Act, R .S.B.C. 1960, c. 209, ss.93-99.
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as other persons whose interests in property have been expropriated. N o one has
ever seriously suggested that landlords should receive, instead of an im m ediate

capital sum, the payments that their tenants would have made under their leases.

>

M ortgagees should receive com pensation in the form of an im m ediate capital
paym ent.

(b)) Payment of the outstanding balance

This is the traditional method, as has already been mentioned, and the one
w hich has always been applied in this Province.

The Ontario, M anitoba and federallegislation all retain the outstanding balance
method, although in O ntario a number of special provisions have been adopted to
deal with some of the method's shortcomings.

The Ontario Law Reform Com mission recom mended that mortgagees should

be entitled to be paid the outstanding balance out of the market value of the

: 64
com pensation.

65

That Com mission recognized that this would be unfair in two
situations:

(1) Difference in interest rates

W here the prevailing interest rates at the time of expropriation are such that
cither the mortgagor or mortgagee would suffer aloss. W here prevailing rates were
lower than the rate contracted for in the mortgage, the O ntario Com mission
recommended thatthe mortgagee receive disturbance damages forthe loss he would
sustain based on the difference between those rates and the period (ifany) for which
the principal payment was postponed, such period notto exceed five years.®® W here
prevailing rates were higher, the Com mission recom mended that the mortgagor
should receive as disturbance dam ages the value of the difference in rates based on
the balance of the term of the mortgage and the manner in which the principal was
to be repaid.?

(i1)  Relief to mortgagor where deficiency

The Ontario Com mission noted that a purchaser might buy property with a
small down payment at an inflated price or at the crest of a boom .® If the market
value of such property, on subsequent expropriation, was less than the purchase
price, the owner might lose part or all of his investment. N ot only that, if the
com pensation was insufficient to pay off the mortgage,the owner would be liable to
pay the deficiency to the mortgagee because of his personalcovenant. The O ntario
Com mission concluded that nothing could be done for the owner in so far as the

loss of his investment was concerned since "expropriating authorities should not

have to protect purchasers from the vicissitudes of the market". Itdid recommend,
64. P.31.
65. Pp.32-34,41-42.
66. P.41. A provision to this effect is contained in s. 99 of the Lands Clanses Act, R .S.B.C. 1960, c.209.
67. P.42.
68. P.32.
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6
however:’

(1) W here the mortgage was apurchase money mortgage and the market
value portion of the compensation was not sufficient to pay the
amount outstanding on the mortgage, the mortgagor should be
relieved of any liability on the covenant for the deficiency, and

(2) W hereabonus was paid on any mortgage,and there were insufficient
funds to payoutthe mortgagee,liability should be reduced by deduct-
ing the amount of the bonus from the deficiency.

The O ntario legislation im plem ented the above recommendations of the
O ntario Com mission, with one exception.” The statute provides that m ortgagees
shall be paid out of market value and damages for injurious affection,”” whereas the
Com mission had recom mended that mortgagees be entitled to be paid only out of
the market value portion of the com pensation.

The Federal legislation,” which adopts the outstanding balance principle,
contains no special provisions, perhaps for constitutional reasons, to relieve the
mortgagor from liability to his mortgagee for deficiencies. It does provide for the
giving of disturbance damages to a mortgagor where prevailing rates are higher than
the rate contained in the mortgage,butdoesnotprovide fordamagesto amortgagee
where the prevailing rates are lower.

(¢) Payment of the market value

The Com m ission believes that the market value principle should be applied to
the ownersoflands free of encum brances,to mortgagors,landlords and tenants,and
the owners of easements and all other interests in land. W hy should mortgagees be
an exception? W hy is it that they are exceptions in the O ntario and federal legis-
lation?

There appear to be three reasons for the existence and retentirm of the
traditional approach. First, expropriating authorities have been entitled to redeem
mortgages under regulation based on the English Lands Clanses Consolidation Act, 1845”7 T he
expropriating authorities were entitled to a discharge of the mortgage on payment
of the principaland interestowing (and certain other costs and six months additional
interest). Second,the outstanding balance method hasthe advantage of being readily
understood and sim ple to determine. Third, there has been a kind of hypnotic
fascination with the sum owed under the mortgage,even though thatsum is payable
by deferred payments. The mortgage has been viewed as an isolated contractrather
than an investm ent.

Some of the shortcomings of the outstanding balance method have been met
in O ntario by special legislative provisions. But the shortcomings are met by
penalizing the expropriating authority. For exam ple, if prevailing interest rates are

69. Pp.32-33.

70. Ss. 17,20.

71. S.17(3).

72. Ss.24(8),30.

73. See th e Lands Clauses Act, R .S.B.C. 1960, c. 209, ss.93-99 .
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higher than the rate set in the mortgage, the mortgagee will be delighted to get the
outstanding balance so he can reinvest at the higher rates. Expropriation will have
resulted in the substitution of a more valuable investment for him. M eanw hile, the
mortgagordoesnotlose outbecause he will get disturbance damages to com pensate
him for having now to pay higher mortgage rates than before. W ithouta provision
to pay disturbance damage, as exists in O ntario, it would, of course, be the
mortgagor who would suffer. The mortgagee's compensation, representing an
amount greater than the market value of his security, would be deducted from the
overall value of the property and the mortgagor would receive the balance.

Using the market value principle would avoid all the difficulties of trying to
make the outstanding balance method fair by creating a number of com plicated
exceptions. It would also meet, to a large extent, the problems created by
deficiencies, bonus clauses and participating mortgages.

Forthe market value principle to work, there has to be a market for mortgages.
Is there such a market that will be satisfactory for the purposes of determining
compensation for mortgagees? The Ontario Com mission thoughtnot, stating that
"the mortgage marketis a peculiar one and it may not be fair to subject mortgagees

to its peculiarities’ J'but its reportdoes notindicate whether an investigation of the
mortgage market was carried out. Professor Ham ilton, on the other hand, assures
us that there is a mortgage market in British Colum bia that is appropriate for this
purpose. The working paper was sentto anumberoflending institutions and others

involved in the mortgage business for their views.

Some lending institutions m ay argue that the market value principle would not
produce fair results for them based on their experience in the past twenty years.
Many low interestlong-term m ortgages given fifteen or so years ago have been paid
off, usually to enable purchasers to obtain fresh financing. N o doubt the lending
institutions are glad to get the outstanding balance in these situations, representing
as itdoes considerably more than the marketvalue of their security in these times of
relatively high interest rates. O ne may well ask whether the lending institutions
would become more enthusiastic about the market value principle if there was a
substantial decline in interest rates.

G enerally, the response to the working paper was in favour of applying the
market value principle to mortgages. D ean W hite stated that he strongly supported
Professor Ham ilton's proposaland thathe thoughtthe O ntario provisions in respect
of compensation for mortgages are "illogicaland entirely inconsistent with the basic
principle on which com pensation is to be awarded". The Superintendentofa major
life insurance com pany in the mortgage field said thathe was in com plete agreement
with Professor Ham ilton,com menting that there is "no logicalreason to use market
value of the real estate itself while some other yardstick is maintained for financial
interests". The D istrict M ortgage Managerofamajorbanking institution, which has
a substantial mortgage portfolio in this Province, stated that "it is difficult to build
up a strong argument against com pensating mortgagees on the basis of market
value"

>

although he questioned the contention that a mortgage investment has a
currentvalue using the com m on definition as a price "a willing seller willaccept from
a willing buyer". The Comm ercial Mortgage Department of a large real estate firm
wtote us that the market value method should be adopted, stating that "there is no
question that a secondary mortgage market exists". On the other hand, a
distinguished judge stated to us that he was "not persuaded that there is a sound
reason for adopting the proposed market value principle", adding that such a

74. P.31.
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principle might "produce bad effects on corporate financing through bonds and
debentures". A practising lawyer wrote us that "the general cost to the public of an
inquiry as to the market value would exceed the value of the security itself and
therefore is im practical”. He said that he could see few inequities arising where a
mortgage was paid on the basis of the outstanding balance. Professor W .F.Bowker,
the Director of the Alberta Institute of Law Research and Reform ,informed us that
the Institute had spentconsiderable time on marketvalue "and have indeed inclined
toward it". The Institute, while recognizing that there is a market for housing
mortgages,appears to be concerned over difficulties in establishing the marketvalue
of mortgages given for com m ercial purposes, such as those for business com plexes
and high-rises.

W e have concluded that the market value principle should apply to mortgages
and we so recommend.

W here the market value principle adopted, Professor Ham ilton proposed that
the mortgagor's liability on the personal covenant should come to an end and with
this the Com m ission agrees.

W hathas been said aboutthe valuation of m ortgages also applies to agreem ents
for sale. These two forms of security property should be dealt with in the proposed
legislation as "security interests". A "security interest" should be defined as an
interest in land thatis held by its owner as a security for the payment of money, or
the discharge of some other obligation,and include allm ortgages and agreem ents for
sale.

The Com mission therefore recommends:
1. Ouwners of a security interest should be paid the market value of the security.

2. All the rights of the owner of the security, and any collateral thereto, should be converted into a claim for compensation and the
person who gave the security should be relieved from any claim for a deficiency.

3. A security interest should be defined as an interest in land that is held by its owner as a security for the payment of money, or the
discharge of some other obligation, and includes all mortgages and agreements for sale.

Apportionment - W hat should happen to a mortgage when only partofthe mortgaged
property is expropriated? The Ontario Law Reform Com mission recommended:”

W here only part of the mortgaged property is expropriated, the mortgagee
should be entitled to be paid out of the compensation for the property taken a
sum that would leave the ratio between the balance outstanding on the mortgage,
after such payment, and the value of the mortgaged premises remaining the same
as existed prior to the expropriation between the balance outstanding at that time
and the value of the entire mortgaged property.

The Ontario Com mission pointed out this formulacould beapplied where only
part of a parcel of land is taken and also where a mortgage covered severalor many

parcels of land, contiguous or otherwise.

The O ntario legislation contains a provision im plem enting the tecom mendation,

75. P.34.
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with two m odifications.” The statute provides that not only market value but
damages for injurious affection should be taken into account in working out the
ratio. There is also a proviso that payments made by the security holder after the
date of expropriation or injurious affection should be taken into account.

Since claim s for injurious affection may arise subsequent to the determ ination
of the compensation payable to the mortgagee, it would appear preferable, for
adm inistrative reasons, not to take damages for injurious affection into account in
determ ining the apportionm ent.

;
N o reference

The Federallegislation also adopts the apportionment principle.’
is made to damages for injurious affection. The proviso in the federal provision
differs from that in the O ntario statute, the former being confined to the interest
element in any payment. This appears to mean that the capital portion of any
paymentmade after expropriation would be taken into accountin the com pensation
payable, in the case of an O ntario expropriation, and in the balance owing on the

mortgage on the unexpropriated land, in the case of a federal expropriation.

M anitoba has a provision which is the sam e as that in the Onfario Act, except that
the ratio is based on the com pensation payable apart from disturbance damages.”
This means that, in M anitoba, the value to the owner of any special econom ic

advantage is taken into account.

This Com m ission recom mends an apportionmentprovision,which is sim ilar to
that recommended by the Ontario Law Reform Com mission:

W here only part of the property subject to a security interest is expropriated, the owner of that security interest should be entitled to be paid
a sum that would leave the ratio between the market value of the security interest, after such payment, and the value of the secured premises
remaining the same as existed prior to the expropriation between the market value of the security interest at that time and the value of the
entire secured property.

Should some special provision be made for collateral mortgages? O mne person
suggested that they might be dealt with on some sort of apportionment basis. The
mortgagee might,for exam ple,be entitled to be paid outofthe marketvalue portion
of his mortgage an amountthat would leave the ratio between the debtsecured and
all the secured assets,after such payment,the same as existed prior to expropriation.
Since there are such a variety of situations in which collateralm ortgages can be given,
and since the occasions in which such mortgages are expropriated are likely to be
very few, we think it would be preferable to have collateral mortgages governed by
the general mortgage provisions we propose. We do not, in any event, believe
apportionment is a suitable concept in relation to collateral mortgages. The
mortgagee should be entitled to the marketvalue of his security interest, which might
be the only security he holds. He can always re-negotiate the loan position with the
borrower who gave the collateral m ortgage. Legislation in other jurisdictions which
we have studied makes no special provision for collateral mortgages.

APPENDIX

76. S.17(6).
77. S.24(8)(c).
78. S.33(5).
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M aterials prepared by Professor S.W . Ham ilton com paring the "market value"

"

and "outstanding balance" methods of determ ining com pensation for mortgagees:

1. Definitions

The "outstanding balance" is defined as the presentvalue of all future mortgage
payments discounted at the contract rate of interest.

The "market value" is defined as the present Value of all future mortgage
payments discounted at the mortgage rate of interest for a given class (risk) of
mortgage.

2. Outstanding balance: Unfair situations

The use of the outstanding balance, in its strictinterpretation, creates a number
of inequities, as illustrated below. (All illustrations in the Appendix are based on
semi-annual com pounding of interest.)

(a) Original disconnt mortgages

Consider the practice of writing "discount" or "bonus" mortgages. For
exam ple, a mortgagee lends $7,832 in cash but received 2 mortgage for $10,000, at
10 percentin order to raise the real rate of interest (seelllustration 9). If the property
were im m ediately expropriated, the mortgagee would recover $10,000 based on the
outstanding balance of the mortgage. If a second mortgagee lends $7,832 in cash
and receives a mortgage for $7,832 at 14 per cent which is the market rate, the
second mortgagee would receive only $7,832 as an expropriation award. W hile the

"

practice of initiating "bonus" mortgages is notas common as it was ten years ago, a

sim ilar situation m ay arise in different form s today.
(b)) __Assignee discount mortgages

Consider the case of an investor purchasing a five year old existing mortgage.
The mortgage has a rem aining term of 20 years ata contractrate of 10 per cent. The
outstanding balance at the date of purchase is $18,798 and the purchase price is
$20,159 reflecting a generaldecline in marketinterest rates over the past fivcyears.79
Ifthe property were im m ediately expropriated, the purchaserofthe mortgage would
receive based on the outstanding balance only $18,798, having justinvested $20,159.
This is a com m on situation arising whenever market rates for mortgages are
changing over a period of time. As the secondary market for mortgages develops,
the situation where mortgagees have purtchased and sold mortgages at market value
rather than the outstanding balance will become increasingly com m on.

(¢) __Implicit discount mortgages

O ne further situation involving im plicit bonus financing should be mentioned
and this refersto vendor financing involved in the sale of property (seelllustration 10).
The illustration represents a common practice among vendors. W hether the bonus

is im plicit or explicit does not alter the fact that a bonus exists in the mortgage.

(d) __Participation mortgages

79. It has been assumed that the mortgage is not one subject to s. 10 of the Intrest Act, R.S.C. 1970, c.1-18
eg,the mortgagor is a corporation.
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A final weakness of the outstanding balance as a basis of com pensation arises
from the practice of writing mortgages containing a participation clause. For
exam ple,a mortgage loan containing a clause thatthe mortgagee receives 2 per cent
of the gross income from the property in addition to the contract rate on the
mortgage. Using the strictinterpretation of the outstanding balance, the mortgagee
would receive no consideration for the 2 per cent participation when, in fact, the
mortgagee has sacrificed som ething else in the mortgage to obtain this participation.

(e) __Standard mortgages

Itmay be argued thatthe above illustrations are in som e way different from the
position of a mortgagee who advances the full face value of the mortgage and does
not assign the mortgage. Unfortunately, even in this case, valuation based on the
outstanding balance willcreate inequities asbetween mortgagees facing expropriation
at different times in a business cycle. If the current rate for new mortgages exceeds
the contract rate on an existing mortgage, the mortgagee is made better off by the
expropriation award based on the outstanding balance (s Illustration 1). If the
current rates are below the contract rate, the mortgagee would be made worse off
through expropriation where the award is based on the outstanding balance (se
Illustration 3). O nly in the eventthatcurrentrates are sim ilar to the existing contract
rate would mortgagees be placed in equal positions through expropriation.

3. Market 1V alue
(a) __ General

The reasons for dwelling on the weaknesses of the outstanding balance as a
basis of com pensation were not so much to discredit the approach but rather to
identify the weaknesses in order to find a preferred solution. Itwillbe dem onstrated
that awards based on the market value of the mortgage will overcome ecach of the
weaknesses referred to above in the use of the outstanding balance method.

If the basis of com pensating a mortgagee is the marketvalue of the m ortgage at the
date of notice of expropriation, the resulting awards willbe more equitable between
all parties concerned. Before examining the various situations in relation to the
marketvalue,severalgeneralobservations can be made. W hile the determ ination of
the outstanding balance on a mortgage is a relatively sim ple m atter subject to little
disagreement,the determ ination of the marketvalueis somewhatm ore difficult,and
subject to appreciably more controversy. In order to determine the market value,
some evidence as to the market interest rate for a mortgage in a given risk class is
required. To the extent that there is disagreement, it will likely rest with the
determ ination of the appropriate interest rate. W hile the secondary market for
mortgages is not as active as that for bonds and stocks, sufficient volume and
expertise exists to resolve the problem. M ost certainly, the market inform ation
concerning mortgages is more readily available than the corresponding market data
forreal property, ecither fee sim ple orleasehold estates. Severalcom panies specialize
in the purchase and placement of mortgage contracts and could provide expert
evidence much as an appraiser produces expert evidence on real property.

It is frequently argued that a mortgagee may receive less than the funds
advanced and outstanding if the award is based on market value (see Illustration 2).
This pointrelates to the rights of the m ortgagee prior to expropriation. A mortgagee
has a right to receive a series of annuity payments, and aside from any rem edies
contingent on default, the mortgagee generally does not have a claim for the
outstanding balance. It is the time series of payments thatis expropriated, not the
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capital sum as represented by the outstanding balance. Using the market value as a
basis of expropriation enables the mortgagee to reinstate him self in a position of
equivalent risk and earnings after expropriation. The market value basis produces
awards which are equitable in the case of original discountmortgages (seelllustration
9),in the case of assignee discountmortgages (seelllustrations 2 and 4), in the case of
im plicit discount m ortgages (see Illustration 10) and in the case of participation
mortgages.

(b)) __The "call clanse”

The use of the "call clause" in mortgages (comm only a five year clause) reduces
the difference in the awards based on the two approaches. In generalthe shorter the
term for any given mortgages, the less will be the difference in awards based on the
two approaches. (Com pare Illustrations 1, 2,5, 6).

(c) __Mortgagee's preference

M ortgagees in generalmay prefer the use of the outstanding balance rather than
the market value approach to valuing mortgages. Thisis due in part to the sim plicity
in determ ining the outstanding balance, the fact they receive the amountofthe cash
advanced in the case of standard mortgages and in part because the economy has
experienced a long period of rising interest rates. In a period of rising interest rates,
awards based on the outstanding balance will be greater than those based on the
market value. In a period of falling interest rates, mortgagees in general would find
the market value to be a mote acceptable basis of com pensation.

In many cases mortgages do not continue to full maturity, usually because the
property has been sold and refinancing is necessary to facilitate the purchase. Thus,
even in a period of rising interest rates, where it is to the advantage of mortgagors
to retain their existing m ortgages,a mortgagee may anticipate paymentin full, based
on the outstanding balance,som e years prior to m aturity. In these cases, mortgagees
may perceive them selves as being placed at a disadvantage if expropriation awards
are based on the market value rather than the outstanding balance. This will arise
since the market value represents the present value of future paym ents discounted
at a market rate rather than the (lower) contract rate. Two responses to the
mortgagee's preference in this respect may be made here. First, for every mortgage
that is paid out prior to m aturity in a period of rising interest rates, a far larger
proportion would be paid in advance during periods of declining interest rates. T his
would im ply thatin a period of declining interest rates, m ortgagees would be better
offreceiving awards based on marketvalue relative to awards based on the outstand-
ing balance. Second, if prepayment of mortgages is a common practice,the market
discount rate should reflect this fact. Ifinvestors expect mortgages to be paid prior
to maturity, this inform ation will be incorporated into their investm ent decision by
the discount (interest) rate.

(d)  The Province's Second Mortgage Loans

Special mention should be made concerning Government of British Colum bia
Second Mortgage Loans. These loans represent a unique mortgage in that they are
(generally) non-transferable and issued atalower than normalinterestrate. Since the
mortgagee in these cases would be the provincial government, the problem of
compensation could be resolved through a general arrangem ent with the province
to base the claim on the outstanding balance rather than market value. This
suggestion reflects the extremely unique nature of these mortgages, and the
relationship of the mortgagee and the expropriating parties.
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4. Liustrations of Mortgage V aluation Under Each Approach

The following illustrations are presented to indicate the differences which would
existunder the two approaches. (These exam ples are notintended to reflectcurrent
market conditions and ignore disturbance claim s.)

Basic data for lllustrations 1 to §

O riginal mortgage loan $10,000

A mortization term 25 years
Contract interest rate 8 per cent compounded semi-annually
M onthly paym ents $76.32

Expropriation occurs at the time of the 24®paym ent.
Linstration 1

N o five year call clause, current mortgage rates 10 per cent compounded
semi-annually, award based on the outstanding balance.

Award = $9,721.78 which is the present value of the remaining 276
payments of $76.32 discounted at 8 per cent sem i-annually.

If the mortgagee reinvested $§9721.78 for 23 years at 10 per cent sem i-annually
(current rate), he would receive a monthly annuity of $88.69. Hence he is made
better off by $12.37 per month for 276 months.

Llustration 2

N o five year call clause, current rates for loans of similar risk is 10 per cent
semi-annually, award based on the "M arket Value" of the mortgage.

Award = $8323.31 which is the present value of the remaining 276
payments of $76.32 discounted at 10 per cent sem i-annually.

If the mortgagee reinvested $8323.31 for 23 years at 10 per cent sem i-annually,
he would receive a monthly annuity of $§76.32, the same as before expropriation.

Lilustration 3

N o five year call clause, currentinterestrates forloan of sim ilar risk is 6 per cent
semi-annually, award based on outstanding balance.

Award = $9721.78 (sam e as Illustration 1). If the mortgagee reinvested
$9721.78 for 23 years at 6 per cent semi-annually, he would receive a
monthly annuity of $64.49. Hence heis worse off by $§11.83 per month for
276 months.

Llnstration 4

N o five year call clause, current rates for loans of similar risk is 6 per cent
semi-annually, award based on "M arket Value" of the mortgage.

Award = $11,530.43

If the mortgagee reinvests $§11,530.43 for 23 years at 6 per cent sem i-annually,
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he will receive a monthly annuity of $76.32, the same as before expropriation.
Lilustration 5

Five year clause, current interest rates for loans of similar risk is 10 per cent
semi-annually, award based on the outstanding balance.

Award = $9721.78 (same as Illustration 1).

The five year clause has no im pact if the award is based on the outstanding
balance.

Llustration 6

Five year call clause, currentinterest rates for loans of sim ilar risk is 10 per cent
semi-annually, award based on the market value.

Award = $9237.75

The award is greater than in Illustration 2 since,in the absence of expropriation,
the mortgagee had a claim to receive $76.32 for 60 months plus the outstanding
balance ($9213.50) due atthe end of the 60th month. Ifthe investor were to reinvest
the $9237.75 for 23 years with a 3 year call, he would receive $76.32 per month plus
$9213.50 atthe end of 3 years, exactly his position before expropriation. In practice,
the mortgagee would likely reinvest with a new five year call, nota three year calland
require m onthly payments to fully am ortize the mortgage in 25 years.

Llnstration 7

Five year call clause, current interest rates for mortgages of sim ilar risk is 6 per
cent compounded semi-annually, award based on outstanding balance.

Award = $9721.78 (sam e as Illustrations 1 and 3).
Lilustration 8

Five year call clause, current interest rates for m ortgages of sim ilar risk is 6 per
cent compounded sem i-annually, award based on market value.

Award = $§10,237.04
If the mortgagee were to reinvest $10,237.04 for 23 years at 6 per cent

semi-annually with a three year call he would receive $76.32 per month for 36
months plus $9213.50 at the end of three years.

151~



SUMMARY OF ILLUSTRATIONS 1 TO 8

Current Rate O utstanding M arket D ifference
(Per Cent) Balance Value
N o call clause 10 $9,721.78 $8,323.31$1,398.47
6 9,721.78 11,530.43 -1,808.65
8 9,721.78 9,721.78N il
Five year call 10 9,721.78 9,237.75 484.03
9,721.78 10,237.04 -515.26
8 9,721.78 9,721.78N il
1. If interest rates rem ain constant, either method of valuation gives the same answer.
2. As the mortgage term declines (or alternatively the time until the call takes effect) the difference in the
awards based on the two methods is reduced. In the case of 10 per cent current interest, no call, the
difference is $1398.47, while with the call, it is only $484.03. Hence the shorter the time to m aturity, the

less the difference between the two approaches.

Bonus and Discount Mortgages
Lilustration 9

Consider the following case which arises quite com m only in the marketbutnot
in the form which is presented below. A borrower obtains a cash advance of $7832
to be secured with a mortgage. The borrower is offered two alternative repayment
plans. The first is to promise to repay $7832 at 14 per cent compounded
semi-annually over 20 years with monthly payments; the second is to promise to
repay $10,000 at 10 percentcom pounded semi-annually over 20 years with m onthly
payments. In either case the monthly payments are $95.17 for 240 m onths.

Assume that two years later the property supporting the mortgage is
expropriated and thatthe currentm ortgage rate for this risk class of mortgage isnow
16 percentcompounded semi-annually. Four possible awards mightbe considered

for the mortgagee.

(a) Award based on the outstanding balance where the borrower had selected
the first alternative.

Award = $7657 which is the present value of the 216 rem aining m onthly
payments of $95.17 discounted at 14 percentcompounded semiannually.

(b) Award based on the outstanding balance where the borrower selected the
second alternative.

Award = $9643 which is the present value of the 216 rem aining m onthly
payments of $95.17 discounted at10 percentcom pounded semi-annually.

(c) Award based on the market value given the first alternative was selected.

Award = $6910 which is the present value of the 216 rem aining m onthly
payments of $§95.17 discounted at 16 percentcom pounded semi-annually.

1§52~



(d) Award based on Market Value given the second alternative was selected.
Award = $6910 which again is the present value of the 216 rem aining

monthly payments of $95.17 discounted at 16 per cent compounded
sem i-annually.

SUMMARY OF ILLUSTRATION 9

Straight M ortgage Bonus Mortgage
Outstanding balance $7,657 $9.,643
Market value 6,910 6,910

Using the market value as a basis of com pensation, the mortgagee receives the sam e
award independent of the form in which the mortgage is written while using the
outstanding balance as a basis of com pensation, a difference of $1986 exists due
solely to the form in which the mortgage is written.

lustration 10

As previously mentioned, bonus mortgages seldom arise in the form presented
above. The situation arises in a more subtle manner. Assume a vendor is selling a
home subject to an existing first mortgage of $20,000. The vender is offering the
home for $33,000 with $3,000 down payment and a vendor second mortgage of
$10,000 at10 percentcompounded semi-annually with a 20 year term . Alternatively
the vendor is prepared to sell for $30,832 cash to the existing first m ortgage. This
is the common mannerin which a bonused mortgage arises. If the second mortgage
were granted and the current rate for such a mortgage was 14 percentcompounded
semi-annually,the vendorcould sellthe second mortgage and realize $§7832 cash plus
the $3000 down payment. Hence his willingness to accept $10,832 cash to the
existing first mortgage.
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CHAPTER XII DISTURBANCE DAMAGES

A. General

In Chapter X,the Com mission proposed thatthe currently applied "value to the

owner"

formula for com pensation should be replaced by a more precise formula of
market value and disturbance damages. "Value to the owner",itwill be recalled, has
been interpreted by the courts over the last hundred years to include disturbance

damages of certain kinds.

The purpose of this chapter is to deal with a number of particular problem s in
disturbance damage.

As a general proposition, however, the Com mission would propose that
com pensation should be paid for all costs, expenses and losses reasonably
attributable to the disturbance.

The Com mission believes that it would produce the best result if, in disputes
over disturbance damage, where the expense or loss has not yet been incurred, the
determ ination of the disputed item of disturbance damage be deferred untilexpense
or loss is actually incurred. W hile the parties should always have the right to agree
that there be a deferral, we believe that either party should be entitled to have the
determ ination of disturbance damages deferred. There would need to be some
maximum tim e lim itation for the deferral. W e would propose one year from the date
of expropriation, or such longer period as the arbitration tribunal might, on
application, fix in any particular case. A special provision for deferral with respect
to business lossesisrecom mended later. The deferralofdetermination of such item s
should notpreclude the determ ination by settlementorarbitration of other elem ents
in the com pensation payable.

The Com mission therefore recom mends:
1. Compensation should be paid for all costs, expenses and losses reasonably attributable to the disturbance.

2. In the event of a dispute over an item of disturbance damage where the loss or expense has not yet been incurred, either party to
the expropriation proceedings should be entitled to have the determination of the disputed item deferred until the expense or loss
is incurred, or the elapse of a period of one year from the date of expropriation or of such further period fixed by the arbitration
tribunal, whichever occurs first.

B. Percentage Allowance for Compulsory Taking

A 10 per cent allowance was included in "value to the owner" at one time
because the taking was com pulsory. Later, the allowance was justified as covering
contingencies, particularly in matters of business disturbance. N ow the position
seem s to be, so far as this jurisdiction is concerned, that the percentage will only be
included in special circum stances.

The market value plus disturbance damage formula makes unnecessary the

retention of the percentage allowance. The Clyne' and Ontario Law Reform?
1 P.98
2 Pp.35-36.
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Com missions both recommended that no percentage allowance be given. The
O ntario Com mission, however, made one exception. It recommended a five per
centallowance be paid to allexpropriated homeowners,who were ordinarily resident
in the home expropriated, provided thatthe home was notup for sale at the date of
expropriation.’

The reasons given for this five per cent allowance were to compensate for
uprooting the home-owner, the expenditure of time and effort in finding a new
home,and the many miscellaineous smallexpenses which mightnotbe claimedunder

the traditional heads of disturbance damage.*

The O ntario statute gives effect to that tecommendation.” The O ntario
provision is adopted in the M anitoba statute.®

W e think there is merit in making a special allowance of this kind to
expropriated home-owners, but we believe dispossessed residential tenants should
also receive com pensation. We would propose that such tenants receive an
allowance equal to three months' rent.

O neexpropriating authority did notconsider that this proposalwas justified on
the ground that the owner should receive full com pensation under the other heads
of disturbance damage. For the reasons stated above, we do notagree. W ithout a
provision such as we propose,we believe thatm any residents of expropriated hom es
might well feel that they were not fairly treated with respect to the costs and
inconvenience of finding a new home. An individual subm itted that 10 per cent
would beamoreappropriate figure,butwe believe thatfive percentwould generally
do justice. A criticism made of the five per cent allowance was that it is
discrim inatory in the sense thatownersofexpensive houseswould receive more than
those of less expensive homes. It was suggested that there should be a sliding scale
(say,5 percenton the first $20,000 of market value and 2 %2 percenton the balance)
or a fixed amount (say $§500). W e recognize that the elem ents that the percentage
allowance are intended to cover willnot always be proportional to the value of the
home,although the miscellanecous expensesinvolved in moving willtend to be more
in the case of a larger home. Fixed amounts become out of date and should, we
think, be avoided. W e believe that the straight percentage allowance is the sim plest
and, overall, the fairest solution.

Accordingly, the Com mission recom mends:

1. No percentage allowance should be given on expropriations, except to owner-occupiers of residences.

2. To compensate for the inconvenience and the cost of finding another residence, there should he payable, in addition to relocation
expenses:
(a) to owner-occupiers of residences, an allowance of five per cent of the market valne of that part of the land expropriated

that is used by the owner for residential purposes, provided such part was not being offered for sale on the date of
expropriation, and

3 P.36
4. Ibid.

5. S. 18 (1)(a)(i).
6. S.28(i)(a).
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(b) to tenants of residences, an allowance equal to three months' rent of the premises expropriated.
C. Relocation Expenses

The Com mission believes it would be helpfulto setoutin the proposed statute
the kind of relocation costs that should be payable. These would include moving
costs,and the legaland survey and other costs necessarilyincurred in acquiring other
premises, but which would not be reflected in any increment to the value of those
prem ises.

This is done in the O ntario’ and M anitoba®statutes, which we have used as a
guide.

Accordingly, the Com mission recom mends:
Reasonable relocation costs shounld be paid as part of disturbance damages, including:
(a) moving costs, and

(b) legal and survey costs and other costs necessarily incurred in acquiring other premises, but which would not be reflected
in any increment to the value of those premises.

D. Business Losses
1. __ Deferral

The Com mission has already proposed that,in the case of disputes over item s
of disturbance where the expense orloss hasnotyetbeen incurred, that either party
to the expropriation should be entitled to have the determ ination deferred until the
expense or loss was incurred, or som e specified period elapsed, whichever occurred
carlier.

In the case of business loss,the only method of properly determ ining the extent
of the loss may be on the basis of the experience of the relocated business. W e think
deferralis particularly advantageous in those circum stances. An appropriate period
would be, in the absence of an agreement between the parties, the earlier of the
expiration of two years from the date of expropriation ornine months from the tim e
the business has moved and been in operation. In our working paper, we proposed
six months instead of nine, but it was pointed out to us that six months is not
sufficiently long to provide a proper measure for businesses that are seasonal.

The Ontario’and Manitoba'®statutes have deferral provisions. The former has
the optional period we propose, except it uses a three-year period instead of two
yeats as one of the alternatives. The M anitoba statute, on the other hand, has a
single deferral period based on the operation of the relocated business for six
months.

7. S.18(I)(b) and (c), and s. 18(2). Seealsos. 13(2)(d).
8. S.28 (1) (h) and (c) ,and s. 28 (3)

9. S.19(1).2.8.29(2).3.5.19(2).4.5.29(1).

10. S.29 (2).
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An expropriating authority expressed its concern to us over the imprudent
businessm an who chooses a poor new location and who then expects to recoup his
losses. It was suggested that there should be a legislative requirement that the
businessman choose a com parable location. W e do not think such a requirement
practical. It must be left up to the businessman to decide, in his best judgment,
where he should relocate. W e feelconfidentthatthe arbitration tribunal,in applying
the case law on business loss, would not allow any unreasonable claim under this
head.

Accordingly, we recommend:

Unless the owner and expropriating authority otherwise agree, business losses shonld not be determined until the business has moved and

been in operation for nine months or until a two-year period from the date of expropriation has elapsed, whichever occurs first.
2. Necessity to Relocate

W e do not believe that the owner of a business should be forced to relocate in
order to recover business loss if it is not feasible for him to do so. W here it is not
feasible for him to relocate, he should be com pensated for the loss of his business.
This entitlement should only apply where he is being com pensated for his land on

the basis of its existing use.

We do not go so far as the Ontario Com mission in this respect. It
recommended that business loss be payable even if the owner did not wish to
relocate."! The Ontario legislation only provides for com pensation on a test of
feasibility.” W hat is feasible should be left to the arbitration tribunal to decide. If
a businessm an is to be entitled to disturbance damage for business loss of this kind,
he must relocate his business if it is feasible for him to do so. It is up to him to
choose between relocating and foregoing any claim for this kind of business loss. In
the case of an elderly owner, who has neither the energy or desire to relocate, we
would expect that the tribunal would find it unfeasible for him to start up his
business again. It was this last situation which motivated the O ntario Com m ission
to recommend compensation for business loss where the owner was unwilling to

relocate.

The com pensation for the loss of a business would, of course, notbe the value
of his whole business: it should be for the loss suffered. Tangible assets can be
liquidated and some recovery willnorm ally be made from their sale. So far as there
is a deficiency, there will be a loss. Intangible assets, generally goodwill, cannotbe
liquidated,and com pensation should be payable for thatloss. Com pensation should
be paid, it is clear, on the basis of the value of the business as a "going concern".
W hatis being com pensated foris permanentloss,itshould be noted, as opposed to
tem porary loss, which arises when relocation takes place.

Accordingly, the Com m ission recom mends:

W here it is not feasible for an owner of a business to relocate there should be included in the compensation payable an amount for the loss
of the business where the compensation for the land taken is based on the existing use value of the land.

E. Legal and Appraisal Costs

11. S.19 (2).

12. S.29 (1).
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Expropriation proceedings cannot be regarded in the same light as litigation
between two private parties, where the loser willusually be responsible for the costs.

Every owner should be entitled to his reasonably incurred initial legal and
appraisalcosts.once he has been served with a notice of intention to expropriate, he
should be entitled to legal advice from his own solicitor as to his rights and an
independentappraisalas to the value of the interestto be taken,both atthe expense
of the expropriating authority.

W e believe that he should continue to be entitled to his reasonably incurred
legal and appraisal costs during the negotiations prior to the commencement of
arbitration proceedings. There is no reason why he should be out of pocket at this
stage as a result of having to pay legal or appraisal fees.

The question is whether there is some point at which he has to assume som e
elementofrisk for costs ifhe chooses to proceed further. W e believe thereis. Once
arbitration proceedings have been commenced, if the amount ultimately awarded
does not exceed the statutory offer or a subsequent offer before the hearing of the
arbitration tribunal, costs should be in the discretion of the tribunal making the
award. The tribunalshould, for exam ple,be able to hold thateach party pay its own
costs, or even that the owner pay the costs of the expropriating authority, if it
considers thatthe owner's claim wasunreasonable. In allother cases where an award
is made, he should be entitled to his reasonable costs.

The costs should be taxable under the Legal Professions Act and, in determ ining the
legal costs, any arrangement for a contingency fee should be disregarded. If our
proposalas to costs isim plem ented, M arginal Rule 983¢ of the Suprem e CourtRules
should be rem oved from the Rules.”

A number of expropriating authorities felt, as might be expected, that our
proposalis overly generous to the expropriated owner. W e stress, once again, that
the expropriated owner is notin the position of an ordinary litigant. It may be that
entitling him to costs as we propose will tend in some cases to prolong negotiation.
In other cases, however, if he receives good legal and appraisal advice, the
proceedings may well be shortened. In any event, fairness to the owner in this
respect heavily outweighs any disadvantages thatmay result. The safeguards are that
the costs, whether legal, appraisal or of some other nature, should be required to
have been reasonably incurred and would be taxable under the Legal/ Professions Act.

This proposaldoes notgo as far as that contained in the federalstatute. Under
that provision, the owner is entitled to solicitor and client costs if the award exceeds
the offer, but apparently to costs on a party and party basis if the award does not
exceed the offer providing
his claim was not unreasonable. If his claim was found to be unreasonable, then

. . 14
costs ate discretionary.

Under the O ntario statute, where the award is 85 per cent or more than the
statutory offer,the owneris entitled to his reasonable legal,appraisaland other costs
actually incurred. W here the award is less, the LandCompensation Boardm ay m ake such order

13. Rule 10 AA (M .R.983¢), Order LXV , of the Supreme Court Rules, 1961.

14. S.33.
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for costs on a party and party basis as it considers appropriate.”
W e think the approach we propose is fairest.
Accordingly, the Com m ission recom mends:

1. The legal, appraisal and other costs reasonably incurred by the person entitled to compensation in asserting a claim for such
compensation prior to the institution of proceedings to determine compensation shounld be paid by the expropriating anthority.

2. The legal, appraisal and other costs reasonably incurred after the commencement of such proceedings shonld be paid on the following
basis:
(a) where the amount awarded exceeds the amount offered, the costs of the party entitled to compensation be paid by the

expropriating anthority,

(b) where the amount awarded does not exceed the offer, the costs should be in the discretion of the tribunal making the
award.
3. The above costs should be taxable under the 1. e gal P rofessions A ct.
4. In determining the legal costs, any arrangement for a contingency fee should be disregarded.

F. Mortgages

The market value approach to the valuation of mortgages makes unnecessary
special provisions sim ilar to those that existin the O ntario,*M anitoba’and Federal'®
statutes with respect to com pensating for the difference in prevailing interest rates
at the time of expropriation and the mortgage rate contracted for.

M ortgagees should be entitled to com pensation for the loss of interest w hile
reinvesting their capital. The standard prepayment period for such interest is three
months” and we would propose that interest be given for that period unless the
mortgage provides for a shorter one or no period atall. The rate should be that set
in the mortgage.

A vendor under an agreement for sale should also be entitled to disturbance
damages of this kind.

Accordingly, the Com mission recom mends:
The owner of a security interest should receive, as disturbance damages, the lesser of three months' interest or the amount of the bonus (or
its equivalent in notice) for prepayment provided for in the security, whether or not the principal owing under the security was due at the

date of expropriation.

G. Tenants

15 Ss. 27,36

16. S.20.

17. S.33.

18. S.24(8).

19. See the statutory provisions referred to above. Seealsos. 10 of the Interest Act.
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In dealing with the valuation of a tenant's interest under a lease, we concluded
, should not be
taken into account. W e also consider that such prospects should be given regard in

that prospects of renewal of a lease, apart from options to renew
disturbance damages.

The Com mission believes that the position of tenants in respectof disturbance
should be set out in the proposed statute. A similar recom mendation was made by
the Ontario Com mission,” and a provision was included in the O ntario statute?
carrying out the recom m endation. A similar provision is in the M anitoba statute,?
except it contains certain notable differences. Under the Manitoba provision,
tenant's damages do notinclude reasonable prospects of renewal and itis expressly
stated that the disturbance damages payable to a tenant are not to be less than the

tenant's reasonably incurred moving costs. W e prefer the O ntario provision.
The Com mission recom mends:
In determining the compensation for disturbance to tenants, regard shonld be had to:

(a) the length of the term,

(b) the portion of the tern remaining,
(¢) any rights to renew the tenancy or the reasonable prospects of renewal,
(d) in the case of a business, the nature of the business; and
(e) the extent of the tenant's investment in the premises.
20. P.42.
21. S.18(2)
22. S.28(3).
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CHAPTER XIII INJURIOUS AFFECTION

A. Introduction

In addition to the com pensation thatis recoverable underthe presentlaw of the
Province for the value of expropriated land, com pensation is also recoverable in
som e circum stances for consequentialdamage to other property. The term used to
describe such consequentialdamage is "injurious affection". Ithas developed a very
technical meaning and the remedy has definite lim itations.'

Loss in value of properties adjacent to public projects may occur in a variety of
ways. The building of a penitentiary or an expressway may drive residential values
down. Access to a public road may be cut off com pletely or substantially changed.
Vibrations from the operation of a subway may affectthe foundations of a building,
or the noise of aircraft landing and taking off may make living in homes near an
airport intolerable. A person's view may be affected by bridge abuttm ents. W here
a business is conducted on the land involved, not only may there be a loss in the
value of the land for com m ercial purposes but there may be income loss to the
business.

The acquisition of property involves risk, which every purchaser recognizes.
Property values are going to move one way or another in response to changes in the
economic and socialenvironmentofthe area where the property islocated. N o one
can guarantee the property owner what his land willbe worth in 10 or 20 years tim e.

The question arises, however, as to the extent the individual owning property
should be protected from losses in value resulting from projects undertaken for the
public benefit. There are, of course, many situations in which the value of land will
change as a result of government intervention. The Ontario Law Reform
Com mission stated the problem of the individual affected by such intervention in
this way:?

Government action in the way of planning legislation and planned
development raises the com plex problem of the relation of the individual and the
state where the later interferes in some way with the former. W here the individual
suffers by such interference,should he be compensated? Putanother way, to what
extent should the state be immune from liability? On the other hand, where the
individual benefits from the government action, should he com pensate the state?

For example, the enactment of zoning regulations may increase or decrease
market value. Should the owner who suffers a loss because of such an enactment
beindem nified? Should the owner whose lands increase in value contribute to the
state the benefit he has received through the regulation?

The same questions arise out of planned developments, such as the building
of highways,subways,or schools,or carrying outan urban renewal project. If the
announcement or the carrying out of the development depresses market prices,
should owners be compensated for their losses? O if values rise as a result,

1. See Challies, Chapter 10.

2. P.43.
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should the owner pass the benefit to the state?

The Ontario Com mission then concluded that a study of the interrelationship
between the individual and the state in those matters was beyond the scope of its
study on the basis for com pensation in expropriation. It then confined itself to
reviewing the relatively sm all field occupied by the existing law of injurious affection
in O ntario.

The law of injurious affection has obviously no application to an owner where
allhis land has been expropriated. Itonly applies to unexpropriated lands,and these
fall into two categories:

1. W here there has been a partial taking of the owner's land, the law of
injurious affection applies to the lands that have notbeen taken, and

2. W here no lands of a particular owner have been taken, the law of
injurious affection applies to his lands.

The two categories will be discussed separately. The law relating to each of them is
notat all the same.

The statutory basis for the law of injurious affection is to be found in the
E n glish Lands_Clauses Consolidation Act, 1845°> and this Province's counterpart, the Lands Clanses Act.

Section 64 of the British Colum bia statute provides that, in estim ating the
compensation for expropriated property, regard should be had

.not only to the value of the land ... but also to the damage (if any) to be
sustained by the owner of the lands by reason of the severing of the lands taken
from the otherlands of such owner, or otherwise injuriously affecting such other
lands by the exercise of the powers

This provision applies only where there is a partial taking.

The provision which is the basis for an injurious affection action, where there
is no taking, is section 69 of the provincial statute, also adopted from the English
enactment of 1845.* Tt begins:

If any party is entitled to any com pensation in respect of any land or interest
therein which has been taken for or injuriously affected by the execution of the
works

The section then goes on to provide a procedure for determining the com pensation
payable. W hile, at first glance, it might be thought that section 69 merely provided
a procedure for determ ining the com pensation referred to in section 64, the courts
have long ago declared, and it is now well-established, that section 69 will support
a claim for injurious affection where there has been no taking.

T h e Lands Clanses Act gives no guidance as to the meaning of "injurious affection" or
to the kind of circum stances in which it should apply. It is judge-made law that
informs us on these matters.

3. 8 & 9 Vict.,,c. 18,5s.63.

4. 8 & 9 Vict.,, c. 18,5s.68.
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In British Colum bia,the situation hasbecome com plicated by the factthatsom e
expropriating statutes exem pt the application of the Lands Clauses Act. Section 16 (2a) of
th e Highway Act, w hich was enacted in 1964, provides:

The Lands Clauses Act does not apply to any proceedings under or pursuant to this
Act.

Sim ilar provisions are contained in the Deparz‘mentosz'g/yu/@/JAn‘sand the Vancomver Charter.® T h e
cffectof these exem pting provisions in the HighwayActand the Department of Highways Acton the
law of injurious affection is not clear. Unlike those two statutes, the Vanconver Charterh as

provisions relating to injurious affection.

Since this Com m ission is proposing that the Lands Clanses Actbe repealed and that
there be a new expropriation statute of general application, it is of vital im portance
that the right to damages for injurious affection be preserved in the new statute.

The Com mission firmly believes that, as a minimum, the law of injurious
affection as it now exists, should be retained. It also believes that certain
improvements could be made and proposals are set out below for that purpose.

Surely we live in a kind of society today where, if an individual suffers losses
because of undertakings carried outin the public interest,the public interest requires
that the individual be com pensated. Society cannot afford notto compensate him .

It should be mentioned here that the Provincial Government established in
1957 whatis called the Air, Lightand View Com m ittee for the purpose of examining
claims by property owners for certain kinds of losses which are akin to those for
w hich the law of injurious affection provides a remedy. The Com m ittee was set up
by a resolution of the British Columbia Toll Highways and Bridges Authority to
evaluate claim s related to property damage by way of loss of air, light and view in
respect to realty affected by projects constructed by the Authority and approaches
thereto chargeable to the Authority.

The Air, Light and View Com m ittee now consists of the Deputy Minister of
Highways, who acts as chairman, the Chief Property N egotiator in the Department
of Highways,and the Surveyorof Taxes in the RealProperty Taxation Branch of the
Departmentof Finance. W e understand itis the present practice for the Com m ittee
to make a recommendation to the Minister of Highways, which, if the M inister
approves it, goes forward to the Lieutenant-Governor in Council for his
consideration. The Lieutenant-Governorin Councilmay then authorize the making
of an “ex gratia” payment to the claimant. The Air, Light and View Com mittee has
established some general guidelines on which to base its considerations.

Thoughtshould be given to whetherthe generalexpropriation statute proposed
by this Com m ission should contain a provision entitling persons,as of right,to claim
compensation for the kind of losses for which the Lieutenant-Governor in Council

<

is now giving com pensation in the form of “ex gratia"payments. It may be that the

application of the law of injurious affection generally, as proposed by the

w

R.SB.C.1960,c.103,s.37B (as amended S.B.C.1964,c.16,s.5).

6. S.B.C.1953,c.55,s.557.

7. Ss. 541-544.
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Com mission, would cover some of these claims. Thought should also be given to
whether or not the function of the Air, Light and View Com mittee could be
appropriately carried out by the general tribunal proposed by the Com mission.

B. Partial Takings

The courts have developed three general rules in respect of claims for injurious

affection on partial takings: 8

(1) Thelands taken need notbe contiguous to those rem aining, but they
must be owned by the same person and the same unified ownership
must enhance the value of the lands rem aining.

(2) Ifthe remaining property falls in value by reason of the execution or
use of the works,the owner is entitled to com pensation regardless of
whether the injury would have been actionable atcom mon law ifnot
authorized by statute.

(3) The injury must be caused by the construction or user of the works
on the lands taken and not on some other lands.

Two problem s require attention,one relating to severance damage and the other
to method of com putation.

1. Severance damage

The cases have generally regarded severance as a form of injurious affection,
although the statutes authorizing com pensation have not always been clear on this
point. Section 64 of the Lands ClansesActspeaks of damage "by reason of the severing of
thelands taken from the otherlandsofsuch owner,orotherwise injuriously affecting
such otherlands ..." Any doubtwould be removed by providing explicitly thatinjury
arising from severance be included within the meaning of injurious affection. The
Com mission would propose that a provision of this kind be contained in the
proposed statute. The Ontario Com mission so recommended,’” and the O ntario

statute so provides.'

2. Method of computation

" Before and after" - W hat is called the "before and after" testis now generally applied
in working out com pensation payable in partial takings.

How the "before and after" test operates was described in the report of the

. . . 11
O ntario Law Reform Com mission, as follow s:

Initially, the procedure for determining com pensation in partial taking cases
consisted of taking the value of the lands expropriated and then adding to that

8. See Challies, at p. 139 ¢ seq.

9 P. 44

10. S.1(e).

11. P.45. The Ontario statute, however, appears to make the "before and after" test the exception. S.
14(3) provides that the testis to be used in certain circum stances. D oes this mean thatthe testwillnot

generally be applied?

-164-



sum the damages occasioned to the lands retained. However, it was soon realized
that a more accurate method would be to value the whole parcel before
expropriation and subtract from thatsum the value of the remaining lands, taking
into accountany benefit or detriment to those remaining lands resulting from the
project for which the expropriation was made. This latter method of working out
compensation is referred to as the "before and after" test and is now used by the
courts in all cases where it is practical to do so. There is one instance where it is
not used; where a very small percentage of the land is taken, the value of the
remainder may not change. In such a case, the authorities pay compensation on
the basis of the lands taken ard not on the basis of the injury to the owner's entire
holding.

Like the Ontario Com mission, we consider the "before and after" test to be
generally satisfactory. W e believe that the test should be incorporated into the pro-
posed statute to ensure that it would be applied.

Appropriate as it may be for general application, the "before and after" test
should, nevertheless, be subject to qualification. There are two problems.

(a) __ Small percentage taken

Aspointed outby the Ontario Com mission,there may be instances where such
a small percentage of the land is taken that the value of the remainder may not
charge. Forexample,a few feet mightbe taken for highway widening from the edge
of a field, which was part of a 160-acre farm, without affecting the overall value of
the farm . The farmer should, in the view of this Com mission, be entitled to the
value of what has been taken.

(b)  Seroff

Ifthe value of the rem aining land is enhanced by the taking,should the resulting
benefit be set-off against the value of the land taken and the damages for injurious
affection,oronly againstthe damages forinjurious affection? The argum ents for the

alternatives are set out in the report of the O ntario Com m ission:'?

There is a strong argument to be made in favour of a set-off against the total
sum. The claimant is entitled to recover for any loss which he suffers, but if his
remaining land is benefited by the works beyond any loss which he suffers by way
of diminution of the size of his parcel, he is subject to no material loss. The
reduction in quantity is off-set by an increase in quality. The result should be that
the owner is indem nified for his loss, although he willnot receive the value of the
lands taken.

The opposing position was stated:"

However, there are a number of arguments against setting-off the benefit
against the overallcom pensation. Firstof all,itmay be said thatitis unjust for the
ownernotto receive atleast the value of the land taken. Second, to perm it set-off
against the value of the lands taken would place the owner in an unfair position
with respectto persons whose lands have benefited butare notexpropriated atall.
In so far as expropriated lands are concerned, the Commission has already
recommended that the effect of the planned development be disregarded.
O therwise the owner would receive more than indem nification for his loss; he

12. Pp.45-46.

13. P.46.
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would obtain a windfall. In coming to that recommendation, the Com mission
recognized that owners whose lands were not expropriated at all and benefited
from the work would obtain an enhancement of their values. In the case of a
partial taking, the owner will receive the market value of the land taken
disregarding the effect of the work. In respect to the land that he retains, the
owner should, in principle, be in the same position as those whose lands were not
expropriated at all. If his benefit exceeds his damages, then the same
considerations which apply to the unexpropriated owner should apply to him.

W e are in agreem ent with the position taken by the O ntario Com mission. The
Clyne Com m ission also took thatview. The Clyne Reportstated that,if the taker felt

the result was unjust, it could elect to take the whole property (under a special
provision proposed by the Clyne Com m ission),and pay com pensation accordingly.”
Both the O ntarioand M anitoba'®statutes contain provisions stating thatthe benefit

is to be set-off only against the damages for injurious affection.

Both the "small percentage” and the set-off problems could be solved by
providing thatin no case should the owner receive less than the market value of the
land taken. The Commission recommends that a proviso to this effect follow
im m ediately after the "before and after" provision it proposed earlier.

To sum up, the Com mission recom mends:

1. Iz should be made clear that, on a partial taking, damages for injurions affection include damages for severance.

2. The "before and after" test should be incorporated into the proposed statute so as to have general application in partial takings,
except as stated in paragraph (3) below.

3. In determining the compensation payable in respect of market value and injurions affection (if any) on a partial taking, the owner
should be entitled to not less than the market value of the land taken.

C. Where No Lands Taken
1. _ General

An owner may, in certain circum stances, be able to claim damages where his
lands are injutriously affected by the activities of an expropriating authority, although
none of his land has been expropriated.

An owner's claim for damages for injurious affection, where no land of his has
been taken, is not, strictly speaking, a claim of com pensation for expropriated
property. The remedy has been said to be!

. really a question of tort law and of the interaction of the nuisance concept
with the defences of statutory authority and the immunity of the Crown.

It mightbe argued, therefore, that such claims should notbe dealt with in a general
expropriation statute. The federal statute, for exam ple, contains no provisions with

14. Pp.123-i24.

15. S.23.

16. S.32.

17. Report of the O ntario Law Reform Com mission, at p. 46.
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respect to injurious affection where there is no taking. Presum ably it leaves the law
unchanged.

Traditionally, however,the law on com pensation for injurious affection, where
no land has been taken, has been treated as a part of expropriation law. Indeed, it
owes its existence to a provision in the E nglish Lands Clauses Consolidation Act, 1845. In B ritish
Colum bia today, the equivalent provision, as mentioned earlier in the chapter, still
exists.” It is section 69 of the Lands Clanses Act. Since our Com m ission proposes the
repeal of the Lands Clanses Act, it is essential that we deal with this subject. The reports of
the Clyneand Ontario Law Reform Com missionsboth made recommendations with

respect to it, and the O ntario and M anitoba statutes have provisions relating to it.

The law on this topic is both stunted and confused. As mentioned previously,
itisnotatallthe same as the law relating to injurious affection on partial takings. In
developing the law where there is no taking, in the latter part of the last century, the
English courts were on occasion overcome by a fear that they mightbe opening the
door to wide and indefinite claims beyond the contem plation of Parliament. The
result was the creation of a num ber of restrictive rules by the English courts, which
have, on the whole, been adopted by the Canadian judiciary. These rules were, to
some extent, based on narrow interpretation and there have been a number of in-
stances where courts have been able to avoid their application by distinguishing the
particular statutory provisions which they were interpreting from those thatgave rise
to the rules. The consequence has been a mixture of conflict, confusion and lack of
logic.

The position in British Colum bia is made more com plicated by the fact that
severalstatutes which conferexpropriating powers provide that the LandsClansesActdoes
notapply to their exercise. The consequences of these exem pting provisions cannot
be said to be certain. These statutes were referred to earlier in this chapter.”

There is an excellent exposition on this area of the law contained in an article
entitled "The M ystique of Injurious A ffection in the Law of Expropriation", written
by one of outr advisers, Professor Eric C.E. Todd, and published in the 1967
Centennial Edition of the University of British Colum bia Law Review.” W e highly
recommend it to those who wish to grapple closely with this subject.

There are four restrictive rules that have been laid down by the courts, for
application to "no taking" situations.?

1. Damage must result from an act rendered lawful by the statutory
powers of the authority.

2. The damage mustbe such as would have been actionable atcom m on
law, but for the statutory powers.

3. The damage must be an inquiry to the land itself and nota personal
injury or an injury to business or trade.

18. Supra, at P . 349 efseq.

19. Supra, at P. 350 et seq.

20. AtP.127.

21. Challies, at p. 133 efseq.
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4. The damage must be occasioned by the construction of the public
work, not by its user.

Since the first two rules state the same proposition, there are really only three rules

altogether. The need for these rules will be discussed separately.

2. The actionable rule (R ules 1 and 2)

The Clyne Report states:?

The rationale of the first two conditions is that an owner whose land has been
injured by acts, tortious if done withoutstatutory authority,should be given a right
to compensation in place of the right of action removed by the statute. The
limitation imposed by these two conditions is, in my opinion, sound. These two
conditions, incidentally, introduce the common law of private nuisance with its
requirement that injury done must be peculiar to the claimant's land, over and
above any general injury suffered by all land in the areca.

The problem is whether this rule is too restrictive. Are there situations where

aperson suffersaloss for which he oughtto be compensated,although the activities
w hich cause the loss would not have been actionable in the absence of statutory

authority.

Letus take two exam ples:

X owns a $60,000 home, which faces on a pleasant shady avenue. On the other
side of the avenue is a row of housing which backs on to a busy two-lane road,
Market Street. The municipality in which the home is located decides to turn
M arket Street into a six-lane expressway. To accom plish this the municipality
acquires the properties on either side of Market Street and takes down the houses
on those properties. X's home now faces a six-lane expressway. The effect of this
is to drive down the value of his house to $50,000, not because of any nuisance or
trespass that his property will become subject to but because the location is not
as desirable as it was before. Itis accepted thathe can prove he has suffered aloss
of $10,000.

Is this a loss which X should bear? Or should society, through the municipality,
recompense him? W hen a person buys property does he assume a risk that its
value may fall because of public (or private) developments in the area?

In a ruralarea, Y owns a small general store and service station, located on an old
highway. A new highwayis constructed nearby,siphoning off much of the traffic.
The loss in business to Y is such that he is forced to close down his store.

W as the possibility of such a loss a risk which Y assumed when he went into
business?

In these two exam ples, if there had been a partial taking, no matter how sm all,

from the properties of X and Y, both would receive full com pensation for their

losses. The law of injurious affection as it now is with respect to situations in which

there is no taking would leave X and Y with no com pensation.

Professor Todd has been critical of the position taken in the Clyne Report. He

stated in his article:®

22.

23.

P.114.

P. 143 e seq.
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The actionable rule equates the liability of statutory bodies which cause
injurious affection to neighbouring land and the liability of private landowners
who cause similar damage without the sanction of statutory powers. It thus
appears to be both logicaland just. However there are two arguments which may
be advanced against the rule, one historical and the other modern.

The historical argum ent is sim ply that the courts, in developing the actionable
rule, did not carry out the intentions of Parliament. Professor Todd concluded that
an exam ination of the legislative background shows that Parliament assumed that
"the promoters and speculators involved in the development of railways would pay
in full m easure for any damage to private property caused by their activities". The
"modern" argumentis that the equating of liability for damage done under statutory
authority for public purposes with liability of private persons for similar damage

under the law of nuisance is not sound. There is an alternative prem ise, says
Professor Todd:*

as a matter of public policy it may be preferable that the general public,
rather than a private landowner, should bear the burden of a loss which occurs
without "fault" on the part of either.

Professor Todd would discard the actionable rule. He believes that any
provable economic loss should be recoverable, providing it is not too remote. He
concluded in his article that the owner should be entitled to full indem nity for his
economic loss, subject to the following

lim itations:®

1. The onus of proof of economic loss should be on the claim ant,
2. The general rules of remoteness of damage should apply,
3. There should be a limited period for bringing action after the

commencement of the use of the particular public work alleged to have
caused the damage, or after any substantial change in the nature or use of
the work,

4. The value of any econom ic benefit accruing to the claimant as a result of
the public work should be offset against his economic damage, the onus
of proving such benefit to be on the person or body from whom the
damages are claim ed,

5. The authority from whom damages are claimed should have the option of
paying the damages or buying the property, with the owner having the
right to refuse to sell if he foregoes his claim for damages.

The Ontario Law Reform Com mission avoided facing the issue raised by
Professor Todd by stating:*

Until such time as an extensive study has been made of the general problem
of immunity from liability because of statutory powers, the Com mission believes
that placing the authority in the same position as a private person is a satisfactory,

24. P.145.
25. P. 167 efseq.
26. P.48.
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if temporary, solution.

In its working paper, the Com mission stated that it believed the general
proposition suggested by Professor Todd m erited serious consideration and put it
forward for com m ent.

Submissions received on behalf of the Civil Liberties A ssociation,a member of
the Civil Justice Subsection, and the Council of the Forest Industries of British
Colum bia were in favour of Professor Todd's proposal. On the other hand,
expropriating authorities were generally opposed to it. It was said thatnotallclaims
for economic loss should be compensable. Their view was that there is no
justification for giving com pensation in respect of the two exam ples we setout. A
business, it was stated, has "no vested interestin the passing trade and should notbe
able to claim forloss of business if traffic moves to a new route or fails to patronize
the business because of circuitous travel". Compensation should not be payable
where a business loss is caused by tem porarily blocking off a street for repaving or
some other local improvement. N or should it be payable where traffic flow is
changed from two directions to one-way and a business on one side suffers a loss.
These losses, it was argued, should be at the risk of the owner of the business. Fears
were expressed that com pensation based solely on economic loss could im pose
intolerable financialburdens on expropriating authorities (and on the taxpayer), with
the result that many worthwhile projects might never be undertaken.

D ean W hite subm itted that the position taken in the Clyne Report is to be
preferred to that of Professor Todd. He stated:

The actionable rule puts com parable actions in the public sector on all fours
with the private sector and in so doing it provides a rough measure of justice as
between the expropriating authority and the owner. Further, it would maintain
consistency between similar cases in the public sector. For exam ple, outside the
field of expropriation where the actions of governmental agencies depreciate the
value of land in a general way by land use controls or changes in taxation or
changes in tariffs, no compensation is payable and it would not seem to be fair to
impose a particular burden on expropriating authorities by making them pay
compensation for action which would not give rise to damages if carried out by
private owners.

W e have concluded thatitwould be wrong for us in this Reportto recommend
com pensation based purely on economic loss. The economic consequences to the
community would have to be carefully investigated before such a recom mendation
could be made and such an investigation should cover the whole question of
economic loss falling on the individual citizen as the result of state intervention.
Such an investigation is obviously outside the scope of this study. Ifitwere not for
our recommendation that the Lands ClansesActbe repealed, we would have been inclined
to om it from this Report any consideration of the law of injurious affection in
situations where there has been no taking. Itis notan expropriation problem . In
som e instances where such a claim mightlie, there may have been no expropriations
at all.

The position we are taking does not mean that we prefer the view of the Clyne
Report to that of Professor Todd. We are simply not prepared to reach a final
conclusion on the question in this report.

W e think that, for the time being, the best solution is to retain the present law

of injurious affection, with the modifications and clarification which are recom -
mended in the following parts of this chapter.
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To sum up, the Com mission recom mends:

The law of injurious affection, as it now exists in this Province with respect to lands from which there has been no taking, shounld be
retained, except in so far as the Commission recommends modification.

If this recom mendation is im plem ented the need for the Air, Light and View
Com m ittee established by the Provincial Government,referred to in the introduction
to this chapter, would be greatly diminished. M ost of the claim s it deals with now
would,itappears,be covered by the law of injurious affection as we propose thatlaw
should be. Such claim s should, in the future,be dealt with by the generalarbitration
tribunal recom mended in this report under its general jurisdiction. The Provincial
Government may well wish to keep the Com m ittee in existence to deal with special
hardship cases for which there would be no legal liability under the legislation we
propose. W e think there would be m eritin retaining the Com m ittee for thatpurpose
and, in fact, there is something to be said for other expropriating authorities
considering setting up some similar mechanisms for dealing with special hardship
situations for which no legal liability would exist on their part.

3. The nature of the damage rule (R ule 3)

Is the rule which excludes personal and business damage in "no taking"
situations justifiable? Such damage is recoverable on a partial taking. Is there any
m erit in this inconsistency?

The Clyne Com mission appears to have been of two minds on this issue. Its

report states:27

this principle is generally sound since to allow claims for personal and
business injury might render the costof essential public development prohibitive.
However, in cases where an owner suffers a loss of profitof a permanent nature
w hich is not fully reflected in a diminished market value of the property, there can
be severe hardship inflicted without redress.

The Clyne Report then recommended the recovery of compensation for loss of
business profits of a permanent nature, subject to a proviso against duplication of
compensation awarded for diminished market value of the propcfty.z8

Loss which wasnot"permanent" should be borne where it fell since it was "the
unavoidable price of the use of land by the state for essential public purposes".

The Ontario Law Reform Com mission concluded that personal and business
damage should be recoverable in "no taking" situations, there being no justification
for treating owners in those situations differently from those where there have been

partial takings.29 Its recom mendation was im plem ented in the O ntario statute.”’

W e agree with the position taken in O ntario. It is neither rational or just to
deny compensation for businessloss. To do so creates a distinction between dam age
to the land, in the form of lowering its com m ercial value, and personal loss to the

27. P.115.

28. Pp.115-116. Secalsopp.118-119.
29. Pp.48-49.

30. S. 1(e)(ii) b.
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owner of the business. This distinction is

artificial and unworkable".?!

,as Professor Todd has noted, "both

Accordingly, the Com mission recom mends:

Compensation should be payable for personal and business damage in all claims for damages for injurious affection, if in the absence of
statutory anthority, liability wonld have existed.

This recom mendation should be read in relation to the discussion which preceded
on the actionable rule.”

4. _ The construction rule (R ule 4)

Should the owner who suffers a loss as a result of the use of the works be
indem nified? Heisindem nified now under the presentlaw,on a partialtaking. And,
both where there is a partial taking and where there is no taking, he can recover for
damage caused by the construction of the works.

The rule which excludes loss resulting from use of the works, in no taking
situations, was firstenunciated in England,butthe courts have gone outof their way
in that country to distinguish the case that gave rise to the rule. Indeed, it has been
argued that the case which gave rise to the rule was decided by an incorrect
interpretation of the particular statute before the court.”

The extent of the rule's application in Canadian jurisdictions is both doubtful
and varied. The Clyne Report concluded that the rule did not apply in British
Colum bia and that it should not be applicable. The Hon.J.V. Clyne stated:

I consider there is no rational basis for limiting com pensation to injurious
affection resulting from the construction of worksand notfrom their maintenance
and continued operation. I therefore do not recommend the enactment of this
fourth condition in the proposed statute.

The Ontario Law Reform Com mission did not agree, recom mending that, in
cases where thereis no taking,expropriating authorities should rem ain exem pt from
liability where dam age is caused by the use of the work. The O ntario statute follows
that recom m endation. The report of the O ntario Com m ission states:”

. the cost of imposing such a liability is such an unknown and might be so
great that the burden on the public purse would be unacceptable. In addition, it
mightpreventthe carrying outofnumbers of projects which are essential from the
community point of view. For example, the use of a newly-com pleted ten-lane
highway in Metropolitan Toronto might cause damage in varying degrees to lands
not only im m ediately adjacent to the highway but those 100 yards, a quarter of a
mile, or even further distant. When one considers a wide swath of potential
claimants along both sides of the highway for so long as the highway is used, it is
clear that potential liability could be great.

31. P.161.

32. Supra, at p.360 efseq.
33. Pp.146-154.

34. P.118.

35. P.49.
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No doubta study on statutory imm unity would examine the costof extending
the liability of expropriating authorities in this way. Untilsome such study reveals
what the cost is likely to be, the Com mission feels it cannot recommend that
liability be extended in cases where there has been no taking to include coverage
of damages flowing from the use of the works.

W e prefer the position taken by the Clyne Com mission. W e agree with the
statem ent in the Scott Report,“which provided the basis for modern expropriation

legislation both in England and Canada,that"thereisno rationaldistinction between

damage caused by construction and damage caused by user".

This Com mission agrees with the Clyne Reportthatthe rule should notoperate
in this Province. To ensure that it does not, the proposed legislation should make
clear that the expropriating authorities are liable for damage caused by the
construction and the use of the works in cases where there is no taking.

Accordingly, the Com mission recom mends:

In cases where there is no taking, expropriating authorities shonld be liable for damages cansed by the construction and use of the works.

A gain, this recommendation should be read in relation to the discussion, which
preceded earlier, on the actionable rule. Damages would only be recoverable where

the expropriating authority would, in the absence of statutory authority, have been
liable at com mon law. W e think thatis a fair result.

36. First and Second Reports of the Com mittee D ealing with the Law and Practice relating to the
A cquisition and Valuation of Land for Public Purposes, 1918, Cd. 8998 and Cd. 9229. Sealso Todd, at
pp.154-155.
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CHAPTER XIV HOME FOR A HOME

U

The expression "home for a home" has an appealing ring to it that is difficult

to resist.

W hatdoesitmean? Itcould mean thatthe expropriated home-owner finds, or
is found,an alternative home which the expropriating authority would then give him
the funds to purchase, or purchase for him. Instead of giving the expropriated
home-owner the market value for the expropriated home and leaving him to use
funds as he sees fit, he has, in effect, an alternative home bought for him .

Such a method of com pensating could not,of course,be a com plete substitute
for the awarding of market value. There are occasions when an expropriated
home-owner may not wish to buy another home. He might prefer, for exam ple, to
rentan apartmentor live with relatives. Atthe most,therefore,a "home forahome"
provision as described above would have to be an optionalmethod of com pensating.

It has already been stated that the underlying philosophy of the Com m ission's
formula for com pensation is economic reinstatem ent. The determination of the
market value of an expropriated home willnorm ally be largely based on the market
value of similar homes. Is not this sufficient? O nce he receives his com pensation,
the expropriated owner should therefore be in a position to buy an equivalenthome
if he so chooses. If he wishes to buy a cheaper home and use the funds leftover for
some other purpose that is his business. So it is also, if he buys a more expensive
house by adding in funds of his own to the com pensation he receives. These choices
naturally depend on norm al financing being available.

Itmaybethatthere are som e situations where the paymentofmarketvalue (and
disturbance damages) will not do justice. It is for this reason that the O ntario,
M anitoba and federalstatutes,allof which adoptthe marketvalue principle, contain
"home fora home" provisions. These provisions, which are setoutand com pared
in detail later, provide for the payment of additional com pensation to enable the
expropriated home-owner to acquire a new home, where the market value of the
property taken is insufficient for that purpose. Thus, where these provisions com e
into operation, the owner receives market value and an additionalamount. Itis not
clear from these provisions what circum stances must exist before they become
applicable. The application of the O ntario provision in one respect is now before
the Supreme Court of Canada.'

"

The "home for a home" provisions are set out below:

O ntario®- The Board shall, afferfixing the marketvalue o f lan d's for residentialpurposes, award
such additionalamountof com pensation as in the opinion of the Board is necessary to enable the
owner to relocate his residence in accom m odation that is at /st equivalent to that
expropriated.

1. Re Judson and Governors of the University of Toronto (1970), 11 D .L.R. (3d) 22.

2. S.15. Seealsos. 13(2)(d).
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Manitoba® - The due com pensation forland occupied by the owner for his residence
shall include an amount, in addition to the market value of the land (and value of
unm arketable im provem ents), necessary to enable the owner to acquire other land that
will afford him residential accom m odation aflastequivalent to that expropriated.

Federal' - W here the value islss than the minimum amonnt sufficient to enable the owner to
relocate his residence in prem ises reasonably equivalent the differen ce shall be added to the value.

Jotes

1. In all three cases the compensation is to be paid as an additional am ount to market
value (i.e., the "home for a home" principle is not substituted as a basic formula
for market value, but operates to supplement it).

2. In Ontario, the Board is given a discretion.

3. In Ontario and M anitoba, the amount awardable is such as is meessary to enable the
owner to relocate in premises that are af/leastequivalent. Under the federal statute, the
amountawardable is such as is syficdentto enable relocation in prem ises reasonably equivalent.

4. All three provisions could apply to tenants as well as persons who have "owned"
their homes. "O wner" is defined in the Ontario and federal statutes so as to
expressly include tenants, and in the M anitoba statute so as to include any person
with an estate or interest in land or in actual occupation of land.

5. None of the provisions expressly require actualrelocation ora bona fide intention

to relocate.

The Ontario "home for a home" provision, which was the first of these
provisions to be enacted, was not recommended by the Ontario Law Reform
Com mission in the form that itappears.

The Ontario Com m ission pointed out that there were two special problem s,
w hich usually, but not exclusively, occurred in urban renewal projects, where the
payment of market value alone would be insufficient. That Com m ission noted.’

Fair compensation for housing in substandard or blighted areas may not be
sufficient to place persons dispossessed by expropriationsin whatthe government
may regard as adequate accommodation consistent with its general housing
policies and program m es.

It recognized that market values in areas that become subject to urban renewal
projects might become depressed and that the market value of housing on the
periphery of the renewal area may rise relatively to other alternative housing, as a
substantial number of the expropriated owners might wish to stay in the same
general neighbourhood.

. . . 6
The Ontario Com mission gave a concrete exam ple:’

Take as an exam ple a retired couple in their sixties who have lived for years in

3. S.26(2)(b).
4. S.24(6).

5 P.56

6. Pp.57-58.
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an area that has now become blighted. They have paid off the mortgage before
retirement and can thus manage to live there on their low income of, say, $200 or
$250 a month. Their house is expropriated for $10,000. The couple do not wish
to rent but want to buy another home. Suppose that a suitable house of a
minimum standard could be obtained for notless than $15,000, are the couple to
be forced to take a mortgage for the difference? And what if their very lim ited in-
come would not perm it the financing of such a mortgage? W hat of the increase
in property tax and in other items that they will have to bear in maintaining
themselves in a more expensive home?

The Com mission then asked what kind of assistance should be given:’

If assistance is to be given in these cases, the question is what should be its
nature and its extent. The mostgenerous help would be to make an outright grant
to the owner-occupier of the difference in value between the expropriated
property and the new property. However,itmay be that this would be considered
by many to be an undeserved windfall. On the other hand, loan assistance might
be made available to whatever extent is needed, having regard to the personal
circum stances of the particular owner-occupier. Such a loan could be secured by
a mortgage on the new property and be either at a low rate of interest or
interest-free.

A fter referring to several assistance program mes that were then operating in
O ntario, the Com m ission concluded:®

Financial assistance to place dispossessed persons in better accommodation
than they had previously is entirely distinct from the payment of adequate
compensation forthe property taken. If the recommendations of this Reportwere
implemented, owners should receive a just price for their homes, whether or not
they are located in urban renewal areas and whether or not they are substandard.
They should also receive adequate com pensation in the form of damages to cover
the cost of finding and moving to new premises.

The compensation received should thus be sufficient to reinstate them in
equivalent premises. However, as was pointed out earlier, it is socially desirable
to reinstate persons dispossessed from substandard housing in superior housing.
The question is to what extent and in what manner should the improvement in
accommodation be financially assisted. This is really a problem in social welfare
and should be kept apart from the payment of compensation for the property
taken.

It then recommended:’

1. In addition to providing fair compensation for property expropriated and
damages for disturbance as recommended in this Report, the legislation
should require expropriating authorities to ensure that financial relocation
programmes are available to meet the specialneeds of petsons being dispos-
sessed in urban renewal projects;

2. Such financial relocation programmes should be available to persons
dispossessed by other types of expropriation where like problem s arise.

The Ontario (and Manitoba and federal) legislation did not follow this

7 P.58
8 P.59
9 P.60
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recommendation. Instead of requiring the separate establishmentofrelocation pro-
grammes, as recom mended, legislation was introduced which included within the
compensation formula a rather vague "home for a home" provision.

In its working paper,the Com mission stated thatitwas inclined to ptopose the
adoption of something like the O ntario "home fora home" provision as a means of
ensuring that justice will be done. It indicated, however, that it might be useful to
lay down som e guidelines as to when the provision should be applicable in view of
the problem s which may arise under the "home for a home" provisions. Some of
these problem s are outlined below:

1. Bona fide intention to purchase

Are the home for a home provisions going to be applied only where an owner
purchases a new home, or at least has a bona fide intention of so doing? How is the
amount to be determined unless a new home is purchased? At what point in
com pensation proceedings is the determination of the additional amount in the
"home fora home" provisions to take place? Those are questions which are notyet
resolved.

W hat should be the putrpose ofa "home forahome" provision? Should it only
come into operation in special circum stances to assist those who have received fair
com pensation forthe property taken butwho need additionalfunds to acquireanew
home? If so,a case can be made for requiring relocation in such a new home, or at
least a dem onstrated intention to so relocate. O n the other hand, is it fair that the
owner who meets such requirements should receive com pensation while the owner
who chooses to make other arrangements for his future accom modation, such as
living in an apartment or with relatives, should not?

2. Improved housing

W here substandard housing is expropriated (usually but not necessarily in an
urban renewalarea), it is socially desirable to relocate the owner-occupierin a better
standard of housing, which will have a higher market value than the property
expropriated. This is a problem in subsidization of im proved housing. Do the
"home for a home" provisions apply in such situations?

It would appear that the Ontario and M anitoba provisions could be applied.
They both refer to the payment of additional com pensation to enable relocation in
premises that are at least equivalent to those expropriated. The federal legislation
may not, however, be adequate for this purpose, unless it is generously interpreted.
It refers to relocation in "reasonably equivalent" prem ises.

In the working paper, we stated that we had some doubt as to whether
subsidization of improved housing should be included in the formula for
com pensation for expropriation. Certainly expropriated home-owners should have
the opportunity to relocate in whatwould he generally regarded asadequate housing.
But there is much to be said for the view of the O ntartio Com mission that the
financial assistance for this purpose should be under a relocation programm e thatis
distinct from the formula for com pensation for the property taken.

N evertheless, there are arguments in favour of giving the arbitration tribunal
jurisdiction to award additional com pensation. It would ensure uniform treatment
by expropriating authorities throughout the Province: it would have the
adm inistrative advantage of avoiding the creation of a m ultiplicity of relocation
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programmes and the hiring of persons to adm inister them .

If a "home for a home" provision was to be used for subsidizing im proved
housing,should there be som e criteria to guide the tribunal? Forexam ple,should the
legislation state the assistance is available to enable relocation in "adequate" housing,
orin housing that meets generally accepted minimum standards? The Com m ission
expressed the view in the working paper thatthe tribunalshould be entitled to som e
direction on this particularissue and thata "home forahome" provision should give
more guidance than sim ply stating,as the O ntario provision does,thatthe additional
com pensation shall be whatever is wecessary to enable relocation in prem ises that are af
least equivalent.

3. _ Shopping aronnd

Are the "home for a home" provisions going to result in expropriated
home-owners shopping around forsomewhatbetter housing and making a claim for
an additional amount to enable them to relocate in premises that are "at least" or
"teasonably" equivalent? Isa person whose home is expropriated for $60,000 going
to be able to successfully claim $5,000 in addition when he buys a $65,000 house to
relocate? Suppose he lives in a small com m unity where the home which is nearest to
being equivalent has a value of $§65,000? Suppose thatowner chooses to purchase a
superior house for $75,000, should he be able to argue that $65,000 (out of the
$75,000) was equivalent reinstatem ent?

The Com mission does not think that the "home fora home" provision should
become applicable in these kinds of situations. Certainly it should not be regarded
as an invitation to shop for something better. It may be that the use of the word

"necessary"

in the Ontario and M anitoba provision will rule out shopping around.
If the provision were lim ited to the giving of assistance for the purchase of housing
thatmeets generally recognized minim um standards,the difficulty would be avoided.

But such a lim itation might undesirably restrict the scope of the provision.
4. Nearby honsing

The market value of sim ilar housing im m ediately outside the periphery of the
area under expropriation may rise relatively to the market value of other alternative
housing, and a substantial num ber of the expropriated owners may wish to stay in
the same general neighbourhood.

A sim ilar problem in rising values of equivalenthousing occurs when the values
ofunexpropriated homes in the same neighbourhood rises because of the beneficial
effect in the market of the particular planned development (say a rapid transit
operation). The effect of the planned developmentis notto be taken into account
in determ ining the value of the expropriated home (under the O ntario, Federal and
M anitoba statutes), yet the market value of an unexpropriated but equivalent hom e
may have risen. Has such a home ceased to be equivalent-because of the advantage
itwillhave in being close to the rapid transit? D oes equivalence depend on the state
of things before the planned development had an effect on market values? The
O ntario provision may be wide enough to enable additionalcom pensation to be paid
in the above situations.

5. _ Delay

There is a time-gap problem ,caused by the period which can occurbetween the
date of valuation and the date of purchase of the new home. W hile interest payable
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on the com pensation, and continued use of the expropriated prem ises are factors
thatmay be off-setagainstthe lossthatcan resultfrom the rising-price phenomenon,
this particular problem could be solved by the "home for a home" provisions.

An extreme exam ple of this situation is the Judson case, which came before the
O ntario Court of Appealin 1970"and is now before the Supreme Courtof Canada.
The date of valuation was April, 1963 but the owners had rem ained in possession
(and not bought a new house) until March, 1969. During the 47-m onth period, it
was established that prices for com parable homes had increased at one per cent a
month. The Ontario MunicipalBoard awarded the ownersadditionalcom pensation
under the "home fora home" provision of 47 per cent of the market value. For the
Judsons thismeantan additional$9,200. However,the Courtof Appealreversed the
O ntario M unicipal Board's decision on the ground thatthe date for determ ining the
additional com pensation was the date for determ ining com pensation generally -i.e.,
in April, 1963."

Should the "home forahome" provision be adapted to clearly take care of the
Judson kind of situation? O ne feels sym pathy for persons who, whether out of
inertia or nostalgia, or lack of means (because the com pensation has not been paid
or settled), rem ain in their old home as long as possible. However,a better solution
may be found in the im proved procedures which have been proposed earlier. Under
the proposed procedures, the expropriating authority must, within three months of
the expropriation, offer to pay im m ediately, and without prejudice to the owner's
rights to claim more, 100 per cent of the market value of the lands taken. This will
place the owner in a position to buy a new home. In addition, expropriating
authorities should encourage owners to find new premises at an early stage as a
matter of policy, and warn them of the danger of being caught in a rising market.

6. Tenants

Since,in theory,the O ntario provision could be applied to tenants,in whatsort
of actual circum stances would tenants be claim ing additional com pensation under
that provision? Perhaps where the rent of alternative accom m odation available is
higher? Or in order to subsidize an improvement from substandard rental
accommodation to thatwhich would beregarded asthe generally accepted minim um
standard?

The Com mission has already recom mended that tenants should receive the
equivalent of three months' rent by way of disturbance damages to assist them to
relocate. M ay tenants also need assistance under the "home fora home" provision
in addition to this?

7. __ Loss of equity

W here an owner had a heavily mortgaged house, it would be possible that his
interest would have no market value. He might, for exam ple, have bought the
property for a small down payment at an inflated price, giving the vendor a large
second mortgage at high interest. He could receive no com pensation in the form of
"market value" and would thus lose his investm ent. This situation was referred to
earlier in the report,in dealing with mortgage valuation.

10. Re Judson and Governors of the University of Toronto (1970) , 11 D .L .R. (3d) 22.

11. Ibid., at pp.27-28. The Com mission received word on the day after this Report was com pleted that,on
December 21, 1971, the Supreme Court of Canada affirmed the decision of the O ntario Court of
Appeal on this point.
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W hile his investment was undoubtedly a bad risk, he may have been desperate
for accommodation for his family and had no other real alternative.

Allthe "home fora home" provisions would appear to authorize the giving of
compensation which enable him to make a similarly bad investm ent. If he had no
intention of purchasing a second time, itis not clear whether the provisions would
enable him to recoup, at least to some extent, his lost investm ent.

8. Farms

W here a farm includes residential prem ises, there would appear to be no reason
why the "home for a home" provisions should not apply to the residential portion
of the farm. The Com mission agrees that this should be the case.

In its working paper,the Com mission proposed thata provision sim ilar to that
in Ontario should be adopted, but suggested that there should be some statutory
guidelines as to the circum stances in which the provision should be applicable.

O ne solicitor for an expropriating authority was opposed to a "home for a
home" provision on the ground that "it would be a dangerous step to make
provisions so that the amount of com pensation would be related to the financial
situation of the owner". Referring to the problem we raised under "loss of equity",
he applied the same reasoning. He stated that the question of assistance in such
cases should be referred to some welfare or social assistance agency or department,
adding that to leave it to the com pensation tribunal "would lead to no end of work
and resultin inconsistencies and inequalities which surely is nota desirable prospect
to contem plate". O ther expropriating authorities, accepting the basic principle of a
"home for a home" provision, felt the owner should have a bona fide intention to
relocate for the reason thatthe purpose of the provision should be to give assistance
in cases of dem onstrated need. One major expropriating authority stated that our
"home for a home" proposal was sim ilar to its present practices.

W e have concluded thata "home for a home"

provision will ensure that justice
is done to the expropriated home-owner who is dispossessed. The question of
statutory guidelines we have found difficult. In the end, we have come to the
conclusion that, rather than attem ptto lay down guidelines, it would be best to leave
the arbitration tribunal to apply the provision on the basis of what would be

reasonable in each case.
The Com mission therefore recom mends:
There should be a "home for a home" provision in the proposed statute which would empower the arbitration tribunal, in the case of an

owner-occupied residence, to award such compensation, in addition to the compensation otherwise awardable, as would be necessary fo enable
the owner to relocate bis residence in accommodation that is at least equivalent to the accommodation expropriated.
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CHAPTER XV MISCELLANEOUS

A. Reparation

To what extent, if any, should an expropriating authority be able to lessen its
liability for com pensation by making reparations of som e kind, e.g., by carrying out
accommodation works or granting property rights in substitution for those taken?

The Clyne Com mission recommended a provision to perm it an expropriating
body to "mitigate" damages "by constructing accommodation works, granting
easements or in other ways". Such acts were to be considered when com pensation
isassessed.' Reparation wasnotdealtwith by the O ntario Law Reform Com m ission.

The Ontario,”M anitoba’and Federal*statutes all contain reparation provisions.

The Ontario statute’ enables the expropriating authority, before the
com pensation isagreed upon ordetermined,to undertake accommodation works or
grant other lands. W here it does exercise this power, the com pensation is to be
adjusted accordingly. If an undertaking or grant has not been carried out when the
particular expropriation goes to arbitration, the Land Com pensation Board may
declare that, in addition to the compensation determined (if any), the owner is
entitled to have the accom modation work constructed or the grant made to him .

The Manitoba®and Federal’ reparation provisions also deal with the effect of
abandonmentby the expropriating authority on the determ ination of com pensation.
Abandonmentis dealt with separately in the O ntario statute.® This Com m ission has
already made proposals on that topic.’

There are two particular problem s with respect to reparation that have caused
the Com mission concern.

(1) Should the expropriating authority be able to make reparations by
taking unilateral action, or should the consent of the owner be
required?

1. P.129.

2 S. 11

3 s. 34

4. S.26. Seealsos. 24(5) which provides that (1) continuance in occupation by the owner after the Crown

becam e entitled to possession and (2) relocation assistance should be considered in awarding certain

eclements in the overall com pensation.

5 S.11.

6. S.34(l)(a).

7. S.26(l)(a).

8. S.42.

9. Supra, at p.252 et seq.
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(2) W here an undertaking has not been carried out as it should have
been, and the com pensation has been awarded on the basis that the
undertaking would be carried out, how can the owner enforce the
undertaking?

The Ontario and federal statutes enable expropriating authorities to make
reparations by taking wunilateral action. Under the Manitoba enactment an
undertaking to make reparations becomes enforceable by the owner, if he has
accepted it and the compensation has been agreed on." The Federal Act says
nothing aboutthe enforcement of unfulfilled undertakings. The O ntario statute, as
mentioned ecarlier, em powers the Land Compensation Board to declare that the
owner is entitled to the carrying out of the undertaking.

This Com mission does not believe that an owner should be forced to take
property rights in whole or partial substitution for those that have been taken. The
Com mission considers that such an exchange of property rights should only be by
agreement, with one exception. The one exception is replotting schemes under
sections 823 to 856 of the Municipal Act. 1t is essential to the replotting system that
property can be added to parcels of land from which property is taken."! There
should be aprocedure,however,under which the parties could have the value of the
property to be transferred determ ined by the arbitration tribunal. That value could
be offset against the com pensation payable in respect of the expropriated property.

Ontheotherhand,the Com mission believesthatexpropriating authorities must
be free to carry outaccom modation works unilaterally. Usually, these works would
be tied in with the carrying out of the project for which the expropriation was made
and itis essential that expropriating authorities be able to proceed with construction
without having, perhaps,to bargain with a series of owners on the periphery of their
project on the manner in which work will be accomplished. In such cases, the
compensation should be determined having regard to any accom modation works
that have been constructed or for which an undertaking has been given. W here an
undertaking to constructaccom modation works hasnotbeen carried outatthe time
com pensation has been agreed on or determined, the arbitration tribunalshould, on
application by the owner, be em powered to fix a time for the carrying out of that
work. In the event thatthe work is not carried outin the time specified, the owner
should be entitled to apply to the arbitration tribunal for an appropriate adjustm ent
of compensation.

Accordingly, the Com mission recom mends:
1. An expropriating authority and owner may agree

(a) that the authority grant to the owner,in whole or partial substitution
for the property expropriated,

(i) land,

(i1) an easement or licence over the lands expropriated or other
lands, and

(b) that the value of the rights to be granted be determined by the

10. S.34(3).

11. See discussion, supra, at pp.227-229.
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arbitration tribunal and be deducted from the compensation
otherwise payable for the property expropriated.

2. W here,under the replotting provisions of the Muanicipal Act, land is substituted
forland taken,the owner should be entitled to com pensation in respect to
market value only to the extent that the market value of his former parcel
would, as at the date of expropriation, exceed the value of his new parcel.

(a) In the absence of an agreement between the expropriating authority
and the owner, allowance should be made, in determining the
com pensation payable in cases of partial takings for the expropriated
land or forinjurious affection, forany work carried outorundertaken
to be carried out by the expropriating authority which will
accommodate the remaining land of the owner.

(b) W here an expropriating authority has notcarried outan undertaking
to construct accommodation works at the time compensation has
been agreed upon or determined, the arbitration tribunal should be
em powered to fix a time for the carrying out of that work.

In the event that the work is not carried out in the time specified by the
arbitration tribunal, the owner should be entitled to apply to the tribunal for an
appropriate adjustment of com pensation.

4. The proposed arbitration tribunal should be given jurisdiction for the
above purposes.

B. Date of Valuation

The object should be to select a date (or dates) which will be fair to the
expropriated owner and is adm inistratively workable.

A major difficulty in recent years has been the time lag between the date of
expropriation and the time at which the expropriated owner receives com pensation.
In a rising market,the owner may find the funds he receives willnot be sufficient to
purchase equivalent property. This problem becomes particularly severe where the
owner stays on in possession for a substantial time and negotiations on
compensation become protracted. In the Judson case, discussed in the last chapter, it
will be recalled that the Judsons had rem ained on in possession for nearly four years
and thatthe marketvalue of equivalent housing had risen 47 per centin the interval.

The Ontario Law Reform Com mission had recommended that the owner
should have the option of choosing as the valuation date either the date of
expropriation or the date when possession is required, in instances where the expro-
priating authority did not make an offer within six months of expropriation. This
recommendation was not acted upon.

Under the O ntario legislation, the owner has three choices:'

1. W here there has been an inquiry, the date of the service of the notice
of hearing,

2. the date of expropriation, ot

12. S.19(2).
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3. the date he is served with the notice of expropriation.

The federallegislation adopts the date of expropriation,exceptwhere the notice

13
In such a case, the

of confirm ation is sent more than 90 days after expropriation.
owner has the choice of the date of expropriation or the date the notice was sent to
him : the election must be made before any com pensation is paid. In M anitoba, the
relevant date is that on which the declaration of expropriation is signed by the
expropriating authority.” The Clyne Report recom mended the date of filing of the

notice of expropriation in the appropriate Land Registry O ffice.?

This Com mission believes that, in view of its proposals for offering payment,
the adoption of the date of expropriation would be mostsuitable. This Com m ission
has proposed elsewhere in this Reportprocedures which would require expropriating
authorities to offer im m ediate payment of 100 per cent of the market value of the
lands expropriated (which the ownermay take withoutprejudicing his rights to claim
more) within three months of the expropriation. That offer will be based on an
appraisal and the logical date for valuation would be the date of expropriation.

Since the expropriated owner will thus be putin funds, he will be in a position
to acquire other premises. Even if he stays on in possession for a lengthy period
under some agreement with the expropriating authority, he can invest the funds.
Thus, if the market value of property rises while he stays on in possession, and he
chooses not to buy, he cannot justifiably com plain.

The Com mission has also proposed procedures by which the expropriated
owner would be able to hand over possession anytime after expropriation and by
w hich he can initiate the arbitration process. Theownercould notbelocked into the
expropriation process if these proposals were adopted.

O ne expropriating authority expressed a preference for the date of filing the
notice of intention to expropriate in the Land Registry O ffice as the date of
valuation. N o other comments were received on this point, which would indicate
to us thatthe date of expropriation was generally regarded as satisfactory. Wedo not
think that the date of the filing of the notice of intention is a logical point in tim e to
use as the date of expropriation. Any fear that prices in the relevantarea would rise
in the interval between the filing of the notice and the date of expropriation in such
a way as to prejudice the expropriating authority would not be justified in the light
of our earlier recommendation that any increase in value resulting from public
knowledge of the proposed undertaking should be disregarded in the determ ination
of compensation. The date of taking is, we think, the logical date of valuation.

The Com mission therefore recom mends:

The date of valuation should be the date of expropriation.

C. Interest Adjustment

1. General
13. S.23(2).
14. S.25. Seealsos. 6(2).
15. Pp.99-100, Rule 2.
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Interest should be awarded as com pensation for the tem porary loss of capital.
This principle is generally recognized in expropriation legislation elsew here.'“ Interest
should therefore be payable on the unpaid portion of the com pensation consisting
of market value from the time thatthe owner no longer has the use of hisland. The
Com m ission considers thatinterest on the market value should run from the earlier

of
1. the date on which possession is turned over, or
2. the date three months from the date of expropriation.

The three month period represents the shortest time in which the expropriating
authority could require possession. A fter that period had elapsed, where the owner
still had the use and occupation of the lands taken, it would be up to the
expropriating authority to make arentalarrangem entwith the owner forthatuse and
occupation. Such a procedure would encourage expropriated owners to think in
term s of alternative accom m odation.

In order to encourage expropriating authorities to make reasonable offers, the
Com mission proposes that there should be an interest penalty to the extent thatan
arbitration award exceeds the statutory offer.

W here the amount awarded by the arbitration tribunal exceeds the amount of
the statutoty offer, the owner should be entitled to additional interest at the rate of
5 percenton the amountofthe excess from the date of the offer to the date of the

17
award.

Three expropriating authorities objected to the additional interest proposal.
O ne stated thatitseemed in keeping with the conceptthatthe ownerisbeing placed
in a favoured position in com parison with ordinary litigants. Another said it would
result in a "windfall" to the owner. And the third felt that the "expropriating
authority had already been penalized in every way possible, e.g. paying preliminary
costs, etc.". It was stated thatthe provision would lead to attem pts by expropriating
authorities to avoid the penalty by placing the statutory offer wellabove marketvalue
and, in fact, buying its way out of possible trouble. W e doubtthat this would be the
case. The 5 per cent penalty is only to be paid on the amount by which the award
exceeds the statutory offer. It would only amount to a significant sum if the
statutory offer was substantially less than the award. In such a case, we think a
penalty should be paid.

In addition,interestshould be payable on dam ages for disturbance and injurious
affection, from the date on which the damages were incurred until the damages are

paid.

The legislation should establish what the basic interestrate should be on a basis
that will take into account prevailing interest rates. The approximate cost of
borrowing by an owner is the chief factor that should be taken into account. A
suitable criterion would be one per centabove the current prime lending rate of the

16. The O ntario statute:s.34(1),and seealsos. 25(4). The Manitoba statute:s.35. The Federal statute;s. 33.
Seealso the Clyne Peport,at p.30,and the Ontario Law Reform Com mission Report,atpp.51-52.

17. The Federal legislation contains a provision to this effect, although the penalty only applies to the

extent that the amount of the offer is less than 90 per cent of the com pensation.
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Bank of British Columbia."™ "Prime lending rate" is a term well understood in
banking circles and means thatrate at which a bank would lend to its most favoured

custom efrs.
Accordingly, the Com m ission recom mends:

1. Interest shonld be paid, where applicable and nnless otherwise specified, at one per cent above the current prime lending rate of the
Bank of British Columbia.

2. (a) Interest shonld be paid on the unpaid balance of the market value portion of the compensation from the earlier of:
() the date of possession, or
(i) three months from the date of expropriation,
(b) Interest should be paid on the unpaid balance of disturbance damages from the date on which such damages were incurred,

(c) Interest should be paid on the unpaid balance of damages for injurions affection from the date on which such damages were
incurred.

3. Where the amount awarded by the arbitration tribunal for market value exceeds the amonnt of the statutory offer, the owner shall
be entitled to additional interest at the rate of 5 per cent on the amount of the excess from the date of the offer to the date of the

award.
2. __ Penalties for delay

Should some penalty be im posed if a delay in the expropriation proceedings is
caused through the fault of one of the parties? The Com mission thinks so. There
is no reason why an expropriating authority should have to pay interest covering a
period of delay brought aboutby the owner's fault. The arbitration tribunal should
have the discretion to deprive the ownerofallor partofthe interest payable for that

period.

On the other hand, if delay is attributable to the fault of the expropriating
authority,itshould be penalized. The Com mission believes the tribunalshould have
the discretion to require the authority to pay up to double the amountofinterest for
the period of delay. O ne expropriating authority indicated that this penalty was too
severe. We do not agree. It would be in the discretion of the tribunal and the
penalty would vary,in the circum stances of the case. Itis only the maximum penalty
that would be double. In addition, a penalty for delay is recommended for
im position on the owner and we think there should be a corresponding penalty in

respect of expropriating authorities.

The legislation should make clear that the owner is not to be deprived of
interest, on grounds of delay, merely because the amount of the tribunal's award is

less than what he has been offered.

Similar proposals were recommended by the Ontario Law Reform
. . 19 . . . . .
Com mission.” That Com mission's recom mendations were carried forward into the

18. For the rate-setting provisions in other statutes, se¢ s. 34(1) of the O ntario statute, s. 35(1) of the
M anitoba statute, and s. 31(a) of the Federal statute.

19. Pp.52-53.
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O ntario legislation.®

This Com m ission also proposes that an owner may be deprived of interest,
wholly or partially, in the discretion of the arbitration tribunal, where the owner fails
to deliver up possession within a reasonable time after demand. A provision to this

effect is contained in the federal statute.?!

To sum up, the Com mission recommends:

1. (a) Where a delay in expropriation proceedings has been the fanlt of the owner, the tribunal shonld have the discretion to
deprive him of interest, in whole or in part, for the period of delay.

(b) The owner should not be deprived of interest merely because the amount of any award is less than the amount offered.

(c) The owner may be deprived of interest, wholly or partially in the discretion of the tribunal, where be has failed to deliver
up possession within a reasonable time after demand.

2. Where a delay in expropriation proceedings has been the fanlt of the expropriating anthority, the tribunal shounld have the
discretion to require the anthority to pay up to donble the amount of interest for the period of delay.

D. Mode of Payment
1. Compensation

The Commission believes it essential that the owner should teceive his
com pensation as soon as reasonably possible after the date of expropriation. His
property has been taken away from him without his consent and justice dem ands
that he should be paid prom ptly. In addition, the receipt of funds will enable him
to acquire alternative property.

The Commission recommends that, with the statutory offer of full
com pensation, the expropriating authority should offer im m ediate payment of 100
per cent of the market value of the lands expropriated, without prejudice to the
owner's right to claim additional com pensation.

This is the procedure adopted in the O ntario,?M anitoba®and Federal®statutes.

Provision should be made, of course, to cover the unlikely situation where the
accepted offer to pay exceeds the subsequent award. The expropriating authority
should be given the right to set-off against any future com pensation payable (i.e.,
disturbance damages or damages for injurious affection) or to sue for the excess.

25

Such a provision is contained in the federal legislation.” The O ntario statute only

20. S.34(2), (3),and (4).
21. S.33(5).

22. S.25 (1)(b).

23. S.16 (1)(b).

24. S. 14 (1)(b).

25. S.32.

26. S.25 (1)(b).
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provides for adjustment by set-o ff.*
Accordingly, the Com mission recom mends:

1. The expropriating anthority in making an offer should be required, at the time of making the statutory offer of full compensation,
to tender immediate payment of 100 per cent of the market value portion of the statutory offer, and

2. The payment to and receipt of such sum by the owner shonld be without prejudice to bis right to compensation under the
expropriation statute and be subject to adjustment in accordance with any compensation that may be subsequently agreed upon

or determined under the statute.
2. Legal and appraisal costs
The Ontario Law Reform Com mission recommended:”

.an owner be entitled to receive from the expropriating authority from time
to time during the determination of the com pensation sufficientfundsto cover the
reasonable cost of retaining legal and appraisal services.

This recom mendation was not im plem ented.
The reasoning behind the recommendation was:

W hen the land is expropriated, the owner should feel free to seek legal and
appraisal advice. He should notbe deterred from doing so by the fear of the cost
involved or from lack of funds. It has already been recommended that he be
indem nified for his costs. Should he lack funds, however, he might still be
reluctant to go to alawyer or an appraiser. The lawyer may require a retainer and
there may well be such a time lag between the rendering of the professional
services and the payment of the compensation that the lawyer or appraiser will
look to the owner for payment before the owner is putin funds. One solution is
to advance the owner all or part of his anticipated costs. The difficulty here is in
not knowing what the anticipated costs willbe. These will vary depending on the
stage at which the matter is finally determined. The answer is to advance to the
owner sufficient funds from time to time during the determination of
compensation to coverthe reasonable costofretaining legaland appraisalservices.
Notallowners will wish such assistance and it should therefore be optionalon the
part of the owner. If he wishes it, he will apply to the expropriating authority.

W e are convinced by this reasoning that owners should be entitled to receive
sufficient funds to cover the reasonable costof obtaining legaland appraisalservices
up to the institution of proceedings to bring the determination of com pensation
before the arbitration tribunal.

O ne expropriating authority did not like this proposal as it would provide the
owners with the "sinews of war", which would place them in a favourable position
in com parison with the ordinary litigant. W e do not think this objection is valid; we
have said before thatthe owner whose property is taken against his willis in a special
position. Another expropriating authority did not object to the principle, but
thought that the proposal was too broad. It was suggested that som e lim its should
be imposed to prevent owners from running up large bills or unreasonable

commitments. We do not think this should be a problem . It has already been
27 P.55
28. P.54.
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recommended that the owner should only be entitled to costs reasonably incurred and
that these should be taxable under the [Lega/ Professions Act. W e think that most
expropriating authorities would, in practice, develop a scale of advanceable costs
which would be acceptable to owners. If the owner and the expropriating authority
could notagree,the appropriate amountcould be settled by the arbitration tribunal,

on a lication by the owner.
pp y
Accordingly, the Com mission recom mends:

1. Oumwners be entitled to receive from the expropriating anthority from time to time, sufficient funds to cover the reasonable cost of
retaining legal and appraisal services during the period from the notice of intention to expropriate until the institution of proceedings
to bring the determination of compensation before the arbitration tribunal.

2. Where the owner and the expropriating anthority are unable to agree on the appropriate amonnt to be advanced, such amonnt
should be determinable by the arbitration tribunal, on application by the owner.

E. Personal Property

In Part C of Chapter II, the Com mission pointed out that there are a number
of statutory provisions thatem powerthe expropriation of personalproperty. These
powers are likely to be infrequently exercised.

The basis for com pensation recom mended in Part IIl of the Report has been
with respect to the expropriation of interests in land. Provision also must be made
for personal property, where such personal property is not an interest in land.

Compensation forsuch personalproperty should be paid on the basis ofmarket
value and disturbance damage. The provisions of the proposed statute relating to
market value and distutbance damage in respect of interests in land should govern

in so far as those provisions can be applicable.
Accordingly, the Com mission recom mends:

1. The basis of compensation for expropriated personal property, not being interests in land, shonld be market value and

disturbance damage,

2. The provisions of the proposed statute relating to market value and disturbance damage in respect of interests in land
should govern the determination of the compensation to be paid to the owners of such personal property, in so far as those
provisions would be applicable.

F. Recurring Payments

In dealing with rights of entry under the Petrolenm and Natural Gas Act, 1965 in Part B of
Chapter III, the Com m ission recom mended that the com pensation be determ ined
under the provisions of the general statute we propose,butthatspecialprovision be

made for annual or other recurring paym ents.

W e believe thatitwould be useful for the generalarbitration tribunalto have the
discretion to make awards requiring recurring payments in other special situations
where the expropriating authority needs to use the expropriated property for a
lim ited butuncertain period of time. This would be particularly applicable to logging

and other rights-of-way.

Accordingly, the Com mission recom mends:
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The arbitration tribunal should have the discretion to make awards requiring recurring payments, instead of a lump sum payment, where
the expropriating anthority needs the use of the expropriated property for only a limited but uncertain period of time.

If such a provision were adopted, there should be a com plem entary provision

in the expropriation statute which would enable interests to be taken for uncertain
periods of tim e.
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SUMMARY OF RECOMMENDATIONS

The recommendations of the Com m ission are setoutbelow. The page atwhich

each recommendation may be found in the body of the Report is indicated. The

recommendations are divided into:

1 GENERAL

11 PROCEDURE

IIT COMPENSATION

I-GENERAL

10.

A general expropriation statute be enacted em bodying the proposals on
procedure and com pensation put forward in this Report,

T he Lands Clanses Actbe repealed,

The special provisions relating to procedure and com pensation contained
in the various statutes conferring expropriation powers be repealed,

The general expropriation statute should contain a provision making it
expressly applicable to the Crown and the British Columbia Hydro and Power Authority Act,
7964 should be amended so as to make the general expropriation statute
applicable to the British Colum bia Hydro and Power Authority,

Sections 10D and 100A of the Maunicipalities Enabling and Validating Act should be
amended so as to enable property owners to invoke the inquiry procedure
and claim com pensation under the proposed legislation, and

The general expropriation statute should expressly provide that it will
prevail in the event of a conflict between one of its provisions and a
provision of any other statute, whether general or special.

The general expropriation statute should apply to the expropriation of all
property interests, whether real or personal.

For the purposes of the proposed general expropriation statute, the
following should be treated as creating property interests:

(a) tenancy agreements under Part II of the Landlord and Tenant Act, and

(b) licences under section 74 of the Water Aet.

The general expropriation statute should not apply to the right of the
B ritish Colum bia Hydro and Power Authority to com pulsorily take power
under sections 18 and 19 of the British Columbia Hydro and Power Authority Act, 1964 an d
matters of dispute in such takings should continue to be determ ined by the

Public U tilities Com m ission.

(a) The general expropriation statute later proposed should contain a
genecralstatutory provision making com pensableany damage resulting
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11.

12.

13.

14.

15.

from the exercise of a statutory right of entry, where such entry does
notamount to an expropriation,

(b) The generalarbitration tribunallater proposed should have exclusive
jurisdiction to hear such claim s.

(a) The functions of the Board of Arbitration established under the
Petrolenm and Natural Gas Act, 1965 should be assum ed by the general arbitration
tribunal later recom mended.

(b) The general com pensation provisions in the general expropriation
statute should apply to the determ ination of com pensation for rights
of entry granted under the Petroleum and Natural Gas Act, 1965, and that special
provision be made to permit the awarding of annual or recurring
paym ents.

(c) (i) The function of the Board of Arbitration under the Underground Gas
StorageAct, 1964 should be assum ed by the generalarbitration tribunal
later recom mended.

(ii) There should be substituted, for the reference to the Petrolenm and
Natural Gas Act, 1965 in section 10 of the Underground Gas Storage Act, 1964, a

reference to the general expropriation statute.

The replotting provisions contained in D ivision (2) of Part XX VII of the
Municipal Act be governed by the general expropriation statute.

(a) Claim s forcom pensation under the Dithesand Waterconrses Actshould be dealt
with by the general arbitration tribunal later recom mended.

(b) In determining the compensation payable, the provisions of the
general expropriation statute should apply.

(a) Loss of value of property resulting from the designation of that
property as an archaelogical or historic site under the Archaelogical and Historic

Sites Protection Act should be com pensable.

(b) A "designation" of property should be treated in the same way as an
expropriation under the general expropriation statute.

(c) The jurisdiction now given to a judge of the Supreme Court to deal
with com pensation disputes between an owner and the holder of a
permit to excavate, alter or remove, should be transferred to the
general arbitration tribunal later recom mended.

The general expropriation statute should not apply to:

(a) th e Special Surveys Act,

(b) the Company Towns Regulation Act,

(¢) (1) th e Noxious Weeds Act,

(ii)  the Plant Protection Act, ot
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16.

17.

18.

19.

(a)

(b)

(a)

(b)

(¢)

(iii) th e Grasshopper-control Act.

Section 6 of the HighwayActshould be amended to restrict its application
to public highways deemed and declared to be in existence at the tim e
of the amendment.

W here the Crown proposes to exercise a reserved right to take back
up to one-twentieth of Crown granted land fora public road or other
works of public utility:

(1) N otice of its intention to do so should be given in the same way
as a notice of intention to expropriate,

(i) The owners of interests in the land from which the allowance is
to be taken should be entitled to invoke the general inquiry
procedure later proposed, and

(iii) The general approval procedure later proposed should be
applicable and the approving authority for this purpose should
be the Minister of Highways.

The various statutory provisions which create, or might appear to
create, expropriating powers be reviewed, and revised where
necessary, to ensure the statutory language creating those powers
clearly and expressly dem onstrate intention to confer those powers.

W herever the power to expropriate is being granted, the word
"expropriate" should be used.

There should be a general statutory provision that no enactment
which doesnotuse the word "expropriate" shallbe deem ed to confer
a power to expropriate.

Section 4(2) of the RailwayActbe amended so that the provisions of the Railway
Actwhich may be made applicable to a com pany under that provision by

the M inister's certificate be lim ited to those provisions which do notrelate

to expropriation.

(2)

(b)

Consideration be given by the Provincial Government to establishing
a single acquisition agency, as a branch of an existing department of
the Provincial Government, to conduct acquisitions of real property
by the Crown in right of the Province.

A's an alternative, consideration be given to designating an existing
department of the Provincial Government to have responsibility for
the conducting of expropriations by the Crown in right of the
Province.
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IT - PROCEDURE

A.

Arbitration Tribunal

1. There should be a single arbitration tribunal for hearing all claims for

com pensation:

(a)
(b)
(¢)

2. The

(b)

(c)

(d)

(b)

(b)

(b)

7. The

for expropriation,

injurious affection, or

for damages resulting from the exercise of a statutory right of entry.
tribunal should be a permanent board of seven mem bers.

The chairman of the board should serve on a full-tim e basis and be
appointed for a ten-year term .

Initially, the other six members of the board should serve on a
part-time basis and be appointed for five-year term s.

As the work load of the board warrants it, part-time mem bers of the
board should be replaced by full-time mem bers.

Appointm ents should be renewable,and there should bea mandatory
retirem ent age.

The chairman of the board and three of the members should be
qualified lawyers and the otherthree members should be experienced
in real estate valuation.

The chairman of the board should be given the salary and a position
com parable to a judge of the Supreme Court of British Colum bia.

A quorum of the board for the purpose of holding hearings with
respect to determ ining m atters under paragraph I(a) and (b) above,
should consist of the chairm an or vice-chairman, one of the lawyer
members (which could include the vice-chairm an whete the chairm an
presides) and one of the other mem bers.

In damage claim s arising out of the exercise of a statutory right of
entry, the chairman should be able to designate a single mem ber of
the board to determine the matter.

There should be a right of appeal from the board to the Court of
Appeal on all questions of fact or law, or both.

W here the jurisdiction of the board or the validity of its process is
otherwise questioned, such matters should be determined by way of

a stated case to the Court of Appeal.

board should hold its hearing in the general area where the relevant

lands are located, unless the parties agree on some other place of hearing

that the board would consider appropriate.
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10.

11.

12.

The board should have a registrar, and adequate clerical and secretarial
staff, all of whom should be appointed under the Civi/ Service Act.

(a) The board should have the power to summ on witnesses and require
them to testify, and to require the production of docum ents.

(b) Exceptbyleave of the board,a party should notbe entitled to adduce
the evidence of an expert witness at the hearing, unless he has filed
with the board and served on the party or parties at least 10 days
before the hearing begins, where the expertis an appraiser,a copy of
the appraisal report and, in all other cases, a full statement of the
proposed evidence.

(c) Each party should be entitled to call two expert witnesses, with the
board having power to grant leave to call additional experts.

(d) The board should have the power to appoint experts to assist it in
interpreting evidence of a special or technical nature.

The board should have the power to make rules, subject to the approval
of the Lieutenant-Governor in Council, governing its practice and
procedure and the exercise of its powers.

W here a person fails to com ply with an order of the board with respect to
the giving of evidence,or does any other thing that would have amounted
to contem ptin a court of law, a member of the board should be able to
certify the offence to the Supreme Court, which should be able, after
holding an inquiry into the alleged offence, to punish the offender as if he
had been guilty of a contem pt of court.

(a) The board should furnish the parties with written reasons for its
decisions.

(b) The board should prepare and periodically publish a sum mary of all
its decisions, and the reasons therefore.

The Procedural Steps

Notice of Intention to Expropriate

1.

Expropriation proceedings should be commenced by the giving ofanotice
of intention to expropriate by the expropriating authority, as follows:

(a) By depositing the notice in the appropriate Land Registry office,

(b) By serving a copy of the notice on ecach registered owner whose
property interests are to be expropriated,

(c) By publishing the notice once a week for three weeks in a newspaper
having general circulation in the locality where the lands to be
expropriated are situated,

(d) By applying to the appropriate approval authority, where such

authority is a different person or body from the expropriating
authority, by serving a copy of the notice on the approving authority.
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2. The notice of intention to expropriate should describe the lands to be
expropriated,in a manner that meets the general requirem ents of the Land
Registry Act, exceptin those instances where regulations under the LandRegistry Act
prescribe that a preliminary plan will be acceptable.

3. In the case of publishing the notice, it should be sufficient, where the
description is by plan, to refer to such a plan as being on deposit in the
Land Registry office and by identifying the land affected by a description
in words.

4. Service of the notice of intention on a registered owner should be effected
personally or by registered mailaddressed to the person to be served at his
last known address.

5. W here anotice of intention to expropriate has been deposited in the Land
Registry O ffice,the Registrar of Titles should be required to make an entry
on the appropriate certificate of title to that effect.

6. The copy of the notice of intention to expropriate served on each
registered owner should be accom panied by a statem ent setting out:

(a) the owner's right to invoke the inquiry procedure and his entitlement
to costs for legaland appraisal advice,

(b) the name and address of the relevant approving authority,

(c) thestatutory provision which authorizes the proposed expropriation,

and

(d) adescription of theundertaking for which the property is to be taken.

The Inquiry

1. The general expropriation statute should contain an inquiry procedure
under which persons could object to a proposed expropriation.

2. The function of the inquiry procedure should be to determine whether a
proposed expropriation is fair, sound and reasonably necessary for the
purpose of achieving the objectives of the expropriating authority.

3. An inquiry should be conducted by a single inquiry officer.

4. There should be a chief inquiry officer and a roster of inquiry officers, all
appointed by the Attorney-General.

5. The function of the chief inquiry officer, who should be an official in the
Department of the Attorney-G eneral, should be to assign inquiry officers
to particular inquires.

6. The inquiry officers,other than the chiefinquiry officer,should notbe civil
servants and should be appointed from the legal profession in such
numberasthe Attorney-Generaldeem snecessary (to conductinquiries on
an ad hoc basis).

7. The inquiry procedure should be available to persons whose property is to
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3.

be expropriated or whose property is likely to be injuriously affected.

8. The Liecutenant-Governor in Council should have the power to dispense
with the inquiry procedure in special circumstances where it would be
necessary or expedient in the public interest to do so.

9. The chief inquiry officer should be able to cancel an inquiry if the
expropriating authority has been notified in writing by all the persons
invoking the inquiry procedure that they no longer wish an inquiry to be
held.

10. Copiesofan inquiry officer'sreportshould bemade available to the parties
to the expropriation and persons who objected to the expropriation at the
inquiry.

11. A person wishing to invoke the inquiry procedure should so notify the
approving authority in writing within 30 days of being served with the
notice of intention to expropriate or the publication of the notice for the
third tim e, whichever is later.

12. Afterreceiving such notification,and when the time formaking objections
in respect of the expropriated land has elapsed, the approving authority
should refer the notice to the chief inquiry officer who should forthwith
assign an inquiry officer to hold a hearing, notifying the expropriating
authority and the person objecting that he has done so.

13. W ithin 10 days of his assignm ent, the inquiry officer should fix a time and
place for a hearing and send copies of the notice of hearing to the
expropriating authority, where it is not the approving authority, and all
persons who were entitled to be served with a copy of the notice of
intention to expropriate.

14. The inquiry should be held and the inquiry officer teportto the approving
authority within 30 days of his assignment to hold the inquiry, or such
further period as the chief inquiry officer may deem necessary for the
holding of the inquiry.

15. On receiving the report,the approving authority should send forthwith a
copy of it to each of the parties to the inquiry.

___Approval

1. The general expropriation statute should contain an approval procedure
under which a politically responsible "approving authority" mustapprove
or disapprove the initial decision to expropriate by an expropriating
authority.

2. The approving authorities should be as set out in Table V of the Report.

3. W ritten reasons for the decision of the approving authority should be
made available to the parties to the expropriation and any persons who
objected to the proposed expropriation at an inquiry.

4. The approving authority should approve or not approve the proposed

expropriation:
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(a) W here no inquiry has been held, within 60 days after the time for
invoking the inquiry procedure has elapsed, and

(b) W here an inquiry has been held, within 60 days after the reportof the
inquiry officer was received by the approving authority.

5. W here the approving authority does not approve the intended
expropriation within these times, the expropriation proceedings should be
discontinued.

6. W here the approving authority has approved or disapproved an intended
expropriation,a copy of the notice of approvalor disapproval,as the case
may be, together with written reasons for its decision, should be sent
forthwith to:

(a) allpersons who were served with a copy of the notice of intention to
expropriate, and

(b) the expropriating authority, where the expropriating and approving
authorities are different persons or bodies.

7. The approving authority should also send the notice of approval or
disapproval to the appropriate Registrar of Titles.

Expropriation

1. O n receiptofanotice ofapproval,the Registrar of Titles should forthwith
register the notice.

2. Registration of the notice should vest the title to the land in the
expropriating authority.

3. The issuing of a certificate of title to the expropriating authority for the
lands expropriated should be governed by regulation under the LandRegistryAct.

4. W ithin 30 days of the registration of the notice of approval, the
expropriating authority should serve the expropriated owner with a notice
of expropriation.

5. O n receiptofanotice of disapproval,the Registrar should delete the entry
made on the relevant certificate of title with respect to the notice of
intention to expropriate.

Offer and Payment

1. W here no agreement as to compensation has been reached, the

expropriating authority should be required, within three m onths after the
registration of the notice of approval,and before taking possession:

(a) to serve on the expropriated owneran offerin fullcom pensation,and
(b) to offerim mediate paymentof 100 percentofthe marketvalue of the
lands expropriated, on the basis of an appraisal by the expropriating

authority, without prejudice to the owner's right to claim additional
com pensation under the arbitration proceedings.
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2. A copy of the appraisal on which the offer is based should be sent to the
owner with the offer.

3. The expropriating authority should be able to apply to a judge of the
County Court in which the lands are situate for an extension of the
three-m onth offer period, where it is im practical to make and serve the
offers referred to above in such period.

4. Failure to serve the offers in the prescribed time should notinvalidate the
expropriation, but should result in interest being payable to the owner
from the date of registration of the notice of approval.

. __ Negotiation

1. Either the owner or the expropriating authority should have the right to
invoke a formal negotiation procedure.

2. The procedure be initiated by the service by one party on the other of a
notice to negotiate.

3. The procedure be available for 30 days from the making of the statutory
offer of compensation by the expropriating authority,or beyond that tim e
w ith the consent of the parties.

4. W hen the expropriating authority has served or received a notice to
negotiate, it shall im m ediately notify the Attorney-G eneral.

5. There be a panelof negotiators appointed by the Lieutenant-Governor in
Council.

6. The negotiators be appointed on a part-time basis and be paid on a per
them basis: they should not be persons to whom the Civil Service Act ap p lies.

7. W hen the negotiation procedure is invoked by a party, the
Attorney-G eneral should refer the matter to one of the negotiators
appointed by the Lieutenant-Governor in Council.

8. The costofthe negotiator should be borne by the expropriating authority.

9. Once the negotiation procedure becomes operative no arbitration
proceedings shall be begun or continued until 60 days has elapsed, or such
longer period as the parties may agree upon.

10. In the event thata settlementis not reached within the 60-day period, or
such longer period as may have been agreed upon, the negotiator shall
report in writing at the end of the period applicable to both the parties
w hat, in his opinion, would be the appropriate com pensation.

11. The function of the negotiator should be to endeavour to effecta
settlem ent of the compensation, having regard to the provisions for
com pensation in the general statute.

12. The negotiator should meet with the parties or their authorized

representatives, make such inspection of the land as he thinks necessary,
and receive and consider any appraisals, valuations or other written or oral
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7.

8.

C.

1.

evidence subm itted to him on which either party relies (whether or not
such evidence would be adm issible in proceedings before a court).

13. Evidence of anything said or of any adm ission made in the course of a
negotiation ptocedure should not be admissible in any arbitration

proceedings.

Avrbitration

1. Eitherthe expropriating authority oran expropriated ownershould be able
to invoke the arbitration procedure atany tim e after the statutory offer has
been made, subject to the invoking of the negotiation procedure.

2. Claim s forinjurious affection should be broughtwithin two years from the
time that the damage was sustained.

Possession

1. The expropriating authority should be able to require possession of the
expropriated land by serving on the expropriated owner,atany time after
the date of expropriation, a notice of possession specifying the date on
w hich possession is required.

2. The date for possession should be at least three m onths after the date of

serving the notice of possession.

3. An expropriated owner should be entitled to give up possession any tim e
after the date of expropriation, on notifying the expropriating authority.

4. An expropriating authority should be able to apply to a judge of the
appropriate County Court for an earlier date than that specified in the
notice of possession, and an expropriated owner should be able to apply
for a later date, with the judge having power to fix an earlier or later date
as he considers appropriate in all the circum stances.

5. The expropriating authority should not be entitled to take possession
unless the statutory offer to pay has been made and, where that offer has
been accepted, payment has been made to the owner of the expropriating
authority.

6. (a) W here the expropriating authority becomes entitled to take
possession and is met with resistance or opposition to its taking
possession, the expropriating authority should be able to apply to a
judge of the appropriate County Court for a warrant directing the
sheriff to take possession.

(b) The judge,before making such an order, should hold a hearing, with
notice of the hearing to be given to such persons as the judge may
direct.

Special Procedures

Civil Defence Act and Health Act

1. Expropriations under the CivilDefence Actand the HealthActbe exem pt from those
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provisions of the general expropriation statute relating to the notice of
intention to expropriate, and the inquiry and approval procedures.

2. The expropriating authority in expropriations under these two statutes
should be required to serve on the expropriated owners a notice of
expropriation im m ediately after the expropriation has taken place and,
within 30 days after the expropriation, the expropriating authority should
register the notice in the appropriate Land Registry O ffice, accom panied
by a description of the lands expropriated.

3. The Registrar of Titles should register the notice of expropriation in such
instances in the same way as he would, in other cases, register a notice of

approval.

4. Onceanowner had been served with anotice of expropriation,the general
procedural provisions relating to com pensation should apply.

Damage Claims

1. O wners making claims for damages resulting from the exercise of a
statutory right of entry, not amounting to an expropriation, should do so
according to rules laid down for that purpose by the general arbitration
tribunal.

2. Either the person making the claim ,or the person againstwhom the claim
ismade,should be able to invoke the negotiation procedure within 30 days
of making a ciaim in accordance with paragraph 1 above.

Abandonment prior to expropriation

1. An expropriating authority should be entitled to abandon its intention to
expropriate, either wholly or partially, at any time up to the date of expro-
priation.

2. W here the abandonment is partial, the expropriating authority should
amend its notice of intention to expropriate so as to reduce the area of
land required or so as to claim a lesser interest.

3. The expropriating authority should serve a copy of a notice of
abandonment on all persons who were entitled to be served with the
notice of intention to expropriate, including the approving authority, and
should deposit the notice itself in the appropriate Land Registry O ffice.

4. (a) W here an expropriating authority abandons its intention to
expropriate, it should be responsible for the reasonable legal,
appraisal and other costs of the owner incurred up to the time of
abandonment,as aconsequence of the initiation of the expropriation

proceedings.

(b) In the absence of agreem ent, such costs should be taxable under the
Legal Professions Act.

Abandonment after Expropriation

1. W here land has been expropriated but expropriation proceedings are not
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com pleted, and an expropriating authority decides that all or part of that
land is notneeded for its purposes, the expropriating authority may serve
a notice of intention to abandon on those persons who were served with
a notice of expropriation.

Persons served with a notice of intention to abandon should have the
choice of:

(a) Taking their interest back, and obtaining payment of consequential
damages, or

(b) Requiring the expropriating authority to retain their interest and
com plete the expropriation proceedings in respect to it.

(a) W here a former owner of an interest elects to have his interest
returned, he should be required to return any com pensation he has
received, less any set-off he may be entitled to for consequential
damages.

(b) W here a former mortgagor or a purchaser under an agreement for
sale wishes to take his interest back, and the former owner of som e
other interest does not wish the return of that other interest, then
such mortgagor or purchaser should be entitled to the return of his
interest,unencumbered by thatotherinterest,on making payment to
the expropriating authority (in addition to any sum payable under
paragraph 3(a)above)ofanamountequalto the marketvalue portion
of the compensation paid or payable to the person whose interest is
expropriated.

W here the owner chooses the return of his interest and claims
consequential damages, those damages should be determinable by the

proposed arbitration tribunal.

Expropriation proceedings should he regarded as not com pleted for the
purposes of taking abandonment proceedings, until:

(a) Allarbitration proceedings, including appeals, are com pleted,
(b) the compensation is paid in full, and

(c) possession of the relevant lands has been given up to the
expropriating authority.
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IIT - COMPENSATION

A.

1.

General

_ The Basic Principle

The underlying principle in the com pensation provisions of the expropriation

statute should be to provide persons whose property has been expropriated with full

com pensation for their economic losses resulting from the expropriation.

2

. ___ The Basic Formula

1. The basic formula for com pensation in the proposed statute should be:
(a) the market value of the interest expropriated,
(b) damages attributable to the disturbance, and
(c) damages for injurious affection.

2. The formula should be clearly set out in the statute in the above term s.

Valuation of Interests

Market 1V alne: Definition

M arket value should be defined as the amount that would have been paid for

the expropriated interestifithad been sold,on the date of expropriation,in the open

market by a willing seller to a willing buyer.

2.

3.

Special Valne

1. (a)

(b)

W here the land expropriated is devoted to a purpose of such a nature
that there is no general demand or market for that land for that
purpose, the market value shall, at the option of the owner, be
deemed to be the reasonahle cost of equivalent reinstatem ent.

In the determination of what constitutes the reasonahle cost of
equivalent reinstatement, depteciation of a building should not be
taken into account where that building is actually being used, at the
tim e the notice of intention to expropriate is given, for the particular
purpose referred to in paragraph (a).

2. In addition to the market value of the land expropriated, the owner shall
be entitled to the value of

(a)

(b)

Any special economic advantage arising out of his occupation of the
land, and

Improvements made by a home-owner in his residence,

where the value of such special economic advantage or im provem ents is

not reflected in the market value of the land.

Potential Use
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Awoidance of double recovery - The com pensation payable in respect of market value and
disturbance damages should not exceed the greater of:

(a) The existing use value plus disturbance dam ages, or
(b) The value based on the highest and best use.

Value to the taker - In determ ining m arket value, no account should be taken of any
anticipated or actual use by the expropriating authority after the expropriation.

4. _ Effect of the Planned Development

Rise and fall in value - W here knowledge of the development in respect of which the
expropriation is made or where the prospectofexpropriation has caused an increase
or decrease in the market value of the land expropriated, in calculating the
com pensation payable:

(a) Any such decrease should be added to the market value, and
(b) Any such increase should be deducted from the market value.
Being "locked in"

1. W here there is public knowledge of the plans of an expropriating authority
w hich reveal an intention to acquire property by expropriation or
otherwise in the foreseeable future,and where such public knowledge has
had the effect of depressing the value of that property, the owner of that
property should be entitled to require the authority to commence
proceedings to exptropriate it.

2. To require an expropriating authority to commence proceedings to
expropriate property under paragraph 1 above,the owner should apply to
the generalarbitration tribunalforan orderthatthe expropriating authority
commence expropriation proceedings.

3. The owner should serve a copy of its application on the expropriating
authority, and such other parties as the tribunal might direct.

4. If the expropriating authority can prove that,at the time of the hearing of
the application, it no longer has an intention to expropriate, it should not
be required to commence expropriation proceedings.

5. A fter hearing the parties, the tribunal should decide whether or not the
expropriating authority be required to commence proceedings to
expropriate.

6. W here the tribunaldecides that the expropriating authority be required to
commence proceedings to expropriate,the expropriating authority should
be required to commence such proceedings within 60 days of such

decision.

7. The costs of the parties to such an application should be in the discretion
of the tribunal.

5. Llegal or Improper Use
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that could be restrained by any court, or is contrary to law

Any increase in the value of the land resulting from the land being put to a use
or is detrim ental to the

>

health of the occupants of the land, or to the public health,should notbe taken into

account in determ ining the com pensation payable.

6.

Separate Interests
(a) __ General

W here there are separate interests in land, the market value of each should be

determ ined separately.

(b)  Leases

Frustration -

1. A lease should be considered frustrated from the date of expropriation
where:

(a) All the interest of the lessee is expropriated, ot

(b) The expropriation renders the unexpropriated part of the lessee's
interest unfit for the purposes of the lease.

2. W here part of the lessee's interest is expropriated, the lessee's obligation
to pay rent should be abated prozanto, unless the expropriation renders the
unexpropriated part of the lessee's interest unfit for the purpose of the
lease.

Possibility of Renewal- In the valuation of the term of a lease, the possibility of a renew al
of the term where the tenant has no right to renewal, should he taken into
account.

(c¢)  Mortgages

1. O wners of a security interest should be paid the market value of the
security.

2. All the rights of the owner of the security, and any collateral thereto,
should be converted into a claim for com pensation and the person who
gave the security should be relieved from any claim for a deficiency.

3. A security interest should be defined as an interest in land that is held by
its owneras a security for the paymentofmoney,orthe discharge of some
other obligation, and includes all mortgages and agreements for sale.

4. W here only part of the property subject to a security interest is
expropriated, the owner of that security interest should be entitled to be
paid a sum that would leave the ratio between the market value of the
security interest,after such payment,and the value of the secured prem ises
rem aining the same as existed prior to the expropriation between the
market value of the security interestatthattime and the value of the entire
secured property.
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C.

3.

4.

Disturbance Damages
General

1. Compensation should be paid forallcosts,expenses and losses reasonably
attributable to the disturbance.

2. In the event of a dispute over an item of disturbance damage where the
loss orexpense hasnotyetbeen incurred, either party to the expropriation
proceedings should be entitied to have the determ ination of the disputed
item deferred untilthe expense orlossisincurred,or the elapse of a period
of one year from the date of expropriation or of such further period fixed
by the arbitration tribunal, whichever occurs first.

Percentage Allowance

1. N o percentage allowance should be given on expropriations, except to
owner-occupiers of residences.

2. To compensate for the inconvenience and the cost of finding another
residence, there should be payable, in addition to relocation expenses:

(a) To owner-occupiers of residences, an allowance of five per cent of
the market value of that part of the land expropriated thatis used by
the owner for residential purposes, provided such part wasnotbeing

offered for sale on the date of expropriation, and

(b) To tenants of residences,an allowance equalto three months'rent of
the premises expropriated.

Relocation Expenses

Reasonable relocation costs should be paid as part of disturbance damages,
including:

(a) Moving costs, and
(b) Legal and survey costs and other costs necessarily incurred in
acquiring other premises, but which would not be reflected in any

increment to the value of those prem ises.

Business Loss

Deferral - U nless the owner and expropriating authority otherwise agree, business
losses should not be determined until the business has moved and been in
operation for nine months or until a two-year period from the date of
expropriation has elapsed, whichever occurs first.

Necessity to relocate - W here it is not feasible for an owner of a business to relocate
there should be included in the com pensation payable an amount for the loss
of the business where the compensation for the land taken is based on the
existing use value of the land.

-207-



5. Legal and Appraisal Costs

1. The legal, appraisal and other costs reasonably incurred by the person
entitled to com pensation in asserting a claim for such com pensation prior
to the institution of proceedings to determine com pensation should be
paid by the expropriating authority.

2. The legal, appraisal and other costs reasonably incurred after the
commencementofsuch proceedings should be paid on the following basis:

(a) W here the amountawarded exceeds the amountoffered, the costs of
the party entitled to compensation be paid by the expropriating

authority,

(b) W here the amount awarded does not exceed the offer, the costs
should be in the discretion of the tribunal making the award.

3. The above costs should be taxable under the Legal/ Professions Act.

4. In determining the legalcosts,any arrangement forcontingency fee should
be distegarded.

5. O wners be entitled to receive from the expropriating authority from tim e
to tim e, sufficient funds to cover the reasonable costof retaining legaland
appraisal services during the period from the notice of intention to
expropriate until the institution of proceedings to bring the determ ination
of compensation before the arbitration tribunal.

6. W here the owner and the expropriating authority are unable to agree on
the appropriate amount to be advanced, such amount should be
determ inable by the
arbitration tribunal, on application by the owner.

6. Mortgages

The owner of a security interest should receive, as disturbance damages, the
lesser of three months' interest or the amount of the bonus (or its equivalent in
notice) for prepayment provided for in the security, whether or not the principal
owing under the security was due at the date of expropriation.

7. Tenants

In determ ining the com pensation for disturbance to tenants, regard should be
had to:

(a) the length of the term,
(b) the portion of the term rem aining,

(c) any rights to renew the tenancy or the reasonable prospects of
renew al,

(d) in the case of a business, the nature of the business; and

(e) the extent of the tenant's investment in the prem ises.
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D. Injurious Affection
1. _ General

Compensation should be payable forpersonaland businessdamage in all claim s
for damages for injurious affection, if in the absence of statutory authority, liability
would have existed.

2. Partial Takings

1. It should be made clear that, on a partial taking, damages for injurious
affection include damages for severance.

2. The "before and after" test should be incorporated into the proposed
statute so as to have general application in partial takings, exceptas stated
in paragraph 3 below.

3. In determ ining the com pensation payable in respect of market value and
injurious affection (if any) on a partialtaking,the owner should be entitled
to notless than the market value of the land taken.

3. Where No Lands Taken

1. Thelaw ofinjurious affection,as itnow exists in this Province with respect
to lands from which there has been no taking, should be retained, except
in so far as the Com mission recom mends m odification.

2. In cases where thereisno taking,expropriating authorities should be liable
for damages caused by the construction and use of the works.

E. Home for a Home

Thete should be a "home for a home" provision in the general expropriation
statute which would em power the arbitration tribunal, in the case of an owner-
occupied residence, to award such com pensation, in addition to the com pensation
otherwise awardable, as would be necessary to enable the owner to relocate his
residence in accommodation that is at least equivalent to the accommodation

expropriated.

F. Miscellaneous
1. Reparation
1. An expropriating authority and owner may agree

(a) Thatthe authority grantto the owner,in whole or partial substitution
for the property expropriated,

(i) land,

(ii) an easement or licence over the lands expropriated or other
lands, and

(b) That the value of the rights to be granted be determined by the
arbitration tribunal and be deducted from the compensation
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arbitration

otherwise payable for the property expropriated.

W here,under the replotting provisions of the Municipal Act, land is substituted
forland taken,the owner should be entitled to com pensation in respect to

market value only to the extent that the market value of his former parcel

would, as at the date of expropriation, exceed the value of his new parcel.

(a)

(b)

In the absence of an agreement between the expropriating authority
and the owner, allowance should be made, in determining the
com pensation payable in cases of partial takings for the expropriated
land or for injurious affection, for any work carried out by the
expropriating authority which willaccom m odate the remaining land
of the owner.

W here an expropriating authority has notcarried outan undertaking
to construct accommodation works at the time com pensation has
been agreed upon or determined, the arbitration tribunal should be
em powered to fix a time for the carrying out of that work.

In the event that the work is not carried out in the time specified by the

tribunal, the owner should be entitled to apply to the tribunal for an

appropriate adjustment of com pensation.

2.

3.

4.

The proposed arbitration tribunal should be given jurisdiction for the

above purposes.

__Date of Valuation

The date of valuation should be the date of expropriation.

Interest

General

Interest should be paid, where applicable and unless otherwise specified,

atone percentabove the current prime lending rate of the Bank of British

Colum bia.

(2)

(b)

(c)

Interest should be paid on the unpaid balance of the market value
portion of the com pensation from the earlier of:

(i) the date of possession, or
(i1) three months from the date of expropriation,

Interestshould be paid on the unpaid balance of disturbance dam ages
from the date on which such damages were incurred,

Interest should be paid on the unpaid balance of damages for
injurious affection from the date on which such damages were
incurred.

W here the amount awarded by the arbitration tribunal for market value

exceeds the amount of the statutory offer, the owner shall be entitled to

additional interest at the rate of five per cent on the amountof the excess
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from the date of the offer to the date of the award.
Penalties for Delay

1. (a) W here a delay in expropriation proceedings has been the fault of the
owner, the tribunal should have the discretion to deprive him of
interest, in whole or in part, for the period of delay.

(b) The owner should not be deprived of interest merely because the
amount of any award is less than the amount offered.

(c) The owner may be deprived of interest, wholly or partially in the
discretion of the tribunal, where he has failed to deliverup possession
within a reasonable time after dem and.

2. W here a delay in expropriation proceedings has been the fault of the
expropriating authority, the tribunal should have the discretion to require
the authority to pay up to double the amountofinterest for the period of
delay.

Mode of Payment

1. The expropriating authority in making an offer should be required, at the
time of making the statutory offer of full compensation, to tender
im m ediately payment of 100 per cent of the market value portion of the
statutory offer, and

2. The paymentto and receipt of such sum ,by the owner should be without
prejudice to his rightto com pensation under the expropriation statute and
be subject to adjustm ent in accordance with any com pensation that may
be subsequently agreed upon or determined under the statute.

Personal Property

1. The basis of com pensation for expropriated personal property, not being
interests in land, should be market value and disturbance damage.

2. The provisions of the proposed statute relating to market value and
disturbance damage in respect of interests in land should govern the
determ ination of the compensation to be paid to the owners of such
personal property, in so far as those provisions would be applicable.

Recurring Payments
The arbitration tribunal should have the discretion to make awards requiring
recurring payments, instead of a lump sum payment, where the expropriating

authority needs the use of the expropriated property for only a limited but
uncertain period of tim e.
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CONCLUSION

This Reportsets out the procedures and the basis for com pensation which the
Com mission believes should apply to all expropriations carried out under the
authority of provinciallegislation. The Com m ission recom m ends thatthe manyand
different provisions dealing with procedure and com pensation, which are scattered
throughout our statutes, and the Lands Clanses Act, should be replaced by a single statute
of general application.

In the conductofthis project,the Com mission has made use of research carried
outboth hereand elsewhere,and also the legislative experience of otherjurisdictions.
W e have been com m itted to the principle of consultation. W e have done our best
to seek the views of those who we believed could help us frame proposals for
expropriation laws that would meet the needs of contem porary society. The
Com mission is grateful indeed to the many persons who responded to our request
for assistance.

E.D.FULTON
Chairman

R. G OSSE
Commissioner

R.C.BRAY

Commissioner

December 20, 1971.
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